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JURISDICTIONAL STATEMENT 
The Utah Court of Appeals has jurisdiction to decide this appeal pursuant to Utah 
Code Ann. §78A-4-103(2)(j) and Utah R. App. P. 42(a). This appeal is from the final 
judgment of the Third District Court in a consolidated case. 
STATEMENT REGARDING CONSOLIDATION 
This appeal is from an order in a multi-party case. Dianna Espinoza ("Espinoza") and 
Paige Hunsaker ("Hunsaker") brought separate actions against Gold Cross Services, Inc., 
d.b.a. Gold Cross Ambulance ("Gold Cross") on similar facts. On September 29, 2008, 
Hunsaker's higher numbered case (No. 06090323 8) was consolidated into Espinoza's lower 
numbered case (No. 060903237). {Espinoza R. at 485-6.) Subsequently, the trial court 
entered a final judgment on both actions. Espinoza and Hunsaker jointly appealed the trial 
court's ruling. {Espinoza R. at 494-5.) 
STATEMENT OF ISSUES 
First, whether the trial court erred in finding on cross-motions for summary judgment 
that the "facts do not show that Plaintiffs were seeking their medical records as individuals." 
{Espinoza R. at 492.) Second, whether, based on the questions of material fact that do exist, 
the trial court erred in dismissing Plaintiffs' unjust enrichment claim.1 
*For purposes of this appeal, Espinoza and Hunsaker do not challenge the trial court's 
dismissal of their Utah Consumer Sales Practices Act claims. 
1 
These issues were preserved in the trial court. (See, for example, Espinoza R. 1-33, 
108-9,110-97, 198-217, 218-29 mdHunsakerR. at 1-23, 101-2, 103-205, 477-97, 254-9.) 
The standard of review is based on Rule 56 of the Utah Rules of Civil Procedure: "A 
motion for summary judgment should be granted only when no issue of material fact exists 
and the moving party is entitled to judgment as a matter of law." Lovendahl v. Jordan Sch. 
Dist. 2002 UT 130, ^{13, 63 P.3d 705, 709. "This court reviews a trial court's legal 
conclusions and the ultimate grant or denial of summary judgment for correctness, and views 
the facts and all reasonable inferences drawn therefrom in the light most favorable to the 
nonmoving party." Forsberg v. Bovis Lend Lease, Inc., 2008 UT App 146, f 7, 184 P.3d 
610,612 (internal quotation marks omitted), cert, denied, No. 20080536,2008 Utah LEXIS 
145 (Utah Aug. 27, 2008). 
STATEMENT OF DETERMINATIVE STATUTES 
The determinative statute is the Health Insurance Portability and Accountability Act 
of 1996 ("HIPAA"), Pub. L. 104-191, 110 Stat. 1936 (codified as amended in scattered 
sections of 42 U.S.C.), which allows individuals to request their medical records. The 
determinative regulation under HIPAA is 45 C.F.R. § 164.524(c)(4) providing that 
individuals who request copies of their medical records can be charged only a reasonable, 
cost-based fee, while third parties who seek the same records may be charged at higher 
amounts. The operative portion of 45 C.F.R. § 164.524(c)(4) states: 
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Fees. If an individual requests a copy of the protected health information or 
agrees to a summary or explanation of such information, the covered entity 
may impose a reasonable, cost-based fee, provided that the fee includes only 
the cost of: 
(i) Copying, including the cost of supplies for and labor of copying, the 
protected health information requested by the individual; [and] 
(ii) Postage, when the individual has requested the copy, of the summary or 
explanation, be mailed.... 
STATEMENT OF THE CASE 
I. Nature of the Case. 
This appeal presents an unresolved issue in Utah: whether individuals can personally 
request their medical records—with the assistance of their counsel—at low cost as allowed 
(and specified) by HIPAA. 
Following separate automobile accidents, Gold Cross provided ambulance services 
to Espinoza and Hunsaker. It compiled three pages of medical records for Espinoza and 
three pages of medical records for Hunsaker. Later, with the assistance of their attorney, 
each patient made personal written requests for their records. Their written requests did not 
authorize Gold Cross to release records to a third party. Rather, their written requests 
directed Gold Cross to send their records to them at their attorneys' office. In their written 
requests, the patients offered to pay Gold Cross $.25 per page as "a reasonable cost-based 
fee" for the "cost of supplies for and labor of copying," in addition to the "postage" for 
mailing, as specified by HIPAA. 
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Gold Cross refused to release Espinoza5 s and Hunsaker's medical records to them 
until it received payment in the flat fee amount of $30.00 for each request. To obtain their 
records, Espinosa and Hunsaker each paid Gold Cross $30.00 under protest. Subsequently, 
they brought the cases which gives rise to this appeal. 
II. Course of the Proceedings. 
After Espinoza and Hunsaker commenced their respective cases and undertook 
discovery, Gold Cross filed motions for summary judgment. {Espinoza R. at 105-7 and 
Hunsaker R. at 96-8.) In response, Espinoza and Hunsaker brought separate cross-motions 
for summary judgment. {Espinoza R. at 108-9 and Hunsaker R. at 101-2.) Thereafter, the 
Espinoza and Hunsaker cases were consolidated into Espinoza. {Espinoza R. at 485-6.) 
Concluding that the "facts do not show that Plaintiffs were seeking their medical records as 
individuals,ff the trial court granted Gold Cross's motions and denied Espinoza5s and 
Hunsaker5s cross-motions. {Espinoza R. at 490-3.) 
III. Disposition of the Trial Court. 
The trial court ruled and entered judgment without hearing argument on December 
9, 2008. {Espinoza R. at 490-3.) A Notice of Appeal was jointly filed by Espinoza and 
Hunsaker on January 2, 2009. {Espinoza R. at 494-5.) 
STATEMENT OF FACTS 
In response to Gold Cross's motions, Espinoza and Hunsaker separately accepted, 
supplemented, and disputed the facts asserted by Gold Cross. For the purpose of simplifying 
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this brief, Esponiza and Hunsaker have combined Gold Cross's nearly identical facts, and, 
to the extent possible, have also combined their factual responses as raised by them before 
the trial court, as follows: 
1. Espinoza and Hunsaker did not dispute Gold Cross's fact paragraph 1, which 
states: "Gold Cross Services, Inc., is a corporation doing business within the State of Utah 
under the name Gold Cross Ambulance. Its principal office is located at 1717 South 
Redwood Road, Salt Lake City, Utah. Gold Cross has a long history of providing ambulance 
service to many areas of Salt Lake County." {Espinoza R. at 94,112 and Hunsaker R. at 86, 
107.) 
2. Espinoza and Hunsaker did not dispute Gold Cross's fact paragraph 2, which 
states: "On October 21, 2003 [January 5, 2004], Gold Cross provided ambulance services 
to Plaintiff[s] and compiled certain medical records related to th[eir] transports]." Id. 
However, they supplemented this statement with the following facts: 
a. Gold Cross compiled three pages of Espinoza's medical records and a 
one page bill. {Espinoza R. at 112, 150-69.) 
b. Gold Cross compiled three pages of Hunsaker's medical records and 
two pages of billing. {Hunsaker R. at 107, 188-90.) 
c. On April 29,2004, Gold Cross mailed Espinoza's three page medical 
record, a one page bill, and a cover letter in an envelope showing postage of 
$0.37. {EspinozaR. at 112, 137-9, 151, 159-62.) 
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d. On November 3, 2005, Gold Cross mailed Hunsaker5 s three page 
medical record in an envelope showing postage of $0.60, which envelope also 
contained correspondence related to billing. (HunsakerR. at 107,130-32,155-
6 188-90.) 
3. Espinoza and Hunsaker desputed a portion of the first sentence of Gold Cross' s 
fact paragraph 3, which states: "On or about January 20,2004 [and February 2,2004], Gold 
Cross received a signed and notarized Patient5 s Authorization to Release Health Information 
to Patient ("Patient's Authorization") directing Gold Cross to provide a copy of [Espinoza's 
and Hunsaker's] medical records to [their] attorney. (Espinoza R. at 94,112 and Hunsaker 
R. at 86,107-8.) Specifically, Espinoza and Hunsaker dispute the factual assertion that their 
Patient Authorizations directed Gold Cross to provide their records "to their attorney" based 
on the following facts: 
a. Espinoza and Hunsaker requested their records for their use in 
conjunction with their attorney and directed that they be sent to them at their 
attorney's office. (Espinoza R. atll2, 135, 144-55 and Hunsaker R. at 108, 
128-29, 143-4.) 
b. Espinoza and Hunsaker were the intended recipients of their medical 
records. (EspinozaR. at 113, 134, 149-55 md HunsakerR. at 108, 143-4.) 
c. Espinoza and Hunsaker completed, signed, and caused to be mailed to 
Gold Cross similar Patient's Authorizations to Release Health Information to 
Patient {Espinoza R. at 113-4, 150-55 mdHunsaker R. at 108-10, 143-4.) 
Espinoza5s nearly identical Patient's Authorization states, with italics added 
for emphasis: 
PATIENT'S AUTHORIZATION TO RELEASE 
HEALTH INFORMATION TO PATIENT 
Authorization. In accordance with HIPAA, the Health 
Insurance Portability and Accountability Act, Standards For 
Privacy Of Individually Identifiable Health Information, 45 CFR 
Parts 160 and 164, et. seq., /, DIANNA ESPINOZA, (Date of 
Birth: 07/05/1985; Social Security Number (optional): 
), a patient of GOLD CROSS 
AMBULANCE, 1717 South Redwood Road, P.O. Box 27768, 
Salt Lake City, UT 84127-0768, request, as of the date this 
Authorization is mailed, that GOLD CROSS AMBULANCE 
mail me copies of my health information and medical records 
within 30 days. . . . 
Scope of Request. I request copies of all of the health 
information and medical records in your custody or control... 
[related to me]. 
Cost of Copying and Mailing. In accordance with 
HIPAA /understand that you can charge me for the reasonable 
cost-based expense of copying my medical records and the 
actual cost of mailing. A reasonable cost-based charge is the 
actual copying and labor cost. This cost can include the relative 
per page copy cost of the copying machine and supplies. The 
cost of copying excludes reviewing and verifying record 
requests, identifying patient records, retrieving and reviewing 
patient records and any other charges. I agree to pay the charges 
which can be assessed patients under HIPAA for obtaining 
copies of requested health information upon receipt of the 
records.... 
7 
Instructions for Mailing. / instruct you to mail my 
records with a billing statement for the charges allowed by 
HIPAA, to me c/o my attorney, Roger H. Hoole My health 
information and records should be mailed to: 
Dianna Espinoza 
c/o Roger H. Hoole 
HOOLE&KING,L.C. 
4276 Highland Drive 
Salt Lake City, UT 84124 
Purpose of Request and Duration of Authorization. 
J request these records for use in connection with pending or 
potential legal proceedings.... 
Revocation and Expiration of this Authorization. This 
Authorization may be revoked by me at any time.. . . 
J, DIANNA ESPINOZA, a patient of GOLD CROSS 
AMBULANCE, signed this Authorization on this 19th day of 
January, 2004 and caused this Authorization to be mailed to 
GOLD CROSS AMBULANCE on my behalf on the 20th day of 
January, 2004. 
/S/ 
DIANNA ESPINOZA 
STATE OF UTAH: ) 
: ss 
COUNTY OF SALT LAKE ) 
On the 19th day of January, 2004, personally appeared 
before me DIANNA ESPINOZA who duly 
acknowledged to me that she is or was a patient of 
GOLD CROSS AMBULANCE and that she executed 
this Patient's Authorization to Release Health 
Information to Patient. 
/S/ 
NOTARY PUBLIC 
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{Espinoza R. at 154-5 and Hunsaker R. at 143-4.) 
d. Gold Cross has admitted that, as a matter of law, a patient is entitled to 
personally request her records using such a Patient's Authorization: 
REQUEST NO. 12: Admit that a patient can request 
their medical records with the assistance of counsel using a 
request such as the Patient's Authorization to Release Health 
Information to Patient used by Page Hunsaker without prejudice 
to the patient's right to obtain their records at the cost allowed 
byHIPAA. 
RESPONSE: . . . Gold Cross admits that under the 
DHHS regulations adopted pursuant to HIPAA, an individual 
may request a copy of their medical records to be released to 
that individual, with or without a release such as the Patient's 
Authorization to Release Health Information to Patient used by 
Page Hunsaker. See 45 C.F.R. § 164.502(a)(1).... 
{Espinoza R. at 114-5, 179-80 and Hunsaker R. at 110, 162-3.) 
e. Gold Cross further admitted that there is no reason a patient cannot be 
assisted by counsel in preparing an authorization such as the Patient's 
Authorization used by Espinoza and Hunsaker to obtain records at the cost 
allowed by HIPAA: 
REQUEST NO. 12: Admit that a patient can request 
their medical records with the assistance of counsel... without 
prejudice to the patient's right to obtain their records at the cost 
allowed by HIPAA. 
RESPONSE: . . . Gold Cross states that it is not aware 
of any reason why an individual could not seek the assistance of 
counsel in preparing and/or submitting a proper request. 
9 
(EspinozaR. at 115,179-80 andHunsakerR. at 111, 162-3 .)(EspinozaR. at 115,179-80and 
HunsakerR. at 111, 162-3.) 
f. In Hunsaker, Gold Cross confirmed that the basis for its $30.00 
demand is that the medical records requested by its patient were mailed to its 
patient c/o her attorney: 
REQUEST NO. 12: Admit that a patient can request 
their medical records with the assistance of counsel using a 
request such as the Patient's Authorization to Release Health 
Information to Patient used by Paige Hunsaker without prejudice 
to the patient's right to obtain their records at the cost allowed 
byHIPAA. 
RESPONSE: . . . Gold Cross further states that when it 
is asked to release an individuafs records directly to that 
individual, it does not charge any fee. 
Id. 
4. Espinoza and Hunsaker disputed the second sentence in Gold Cross's fact 
paragraph 3, which states that the Patient's Authorization "was the only communication sent 
to Gold Cross conveying the request to release a copy of Plaintiff s medical records to her 
attorney." (Espinoza R. at 94, 116-7, 157-8 and Hunsaker R. at 86, 112-3, 146, 154.) 
Espinoza and Hunsaker first disputed the last three words of this statement by quoting their 
Patient's Authorizations, which expressly requested that their records be sent to them. 
Second, they disputed the assertion that their Patient's Authorizations were their only 
communications, as follows: 
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a. Espinoza was forced to send a personal money order to Gold Cross for 
the demanded prepayment amount of $30.00 in order to receive her three page 
medical record. {Espinoza R. at 117, 157-8.) 
b. Hunsaker was similarly forced to send a personal check (No. 586) to 
Gold Cross for the demanded prepayment amount of $30.00 in order to receive 
her three page medical record. {Hunsaker R. at 113, 154.) 
5. Espinoza and Hunsaker did not dispute the first sentence in Gold Cross's fact 
paragraph 4, which states: "Gold Cross contacted [their] attorney and informed him that it 
would send [their] records after it received payment in the amount of $30." {Espinoza R. at 
95,117 and Hunsaker R. at 86,113.) They supplemented this statement, however, with the 
following facts: 
a. They made their payments under protest. {Espinoza R. at 117-8,157 
and Hunsaker R. at 113, 148.) 
b. They also notified Gold Cross that they reserved the right to sue for 
holding their records hostage until they paid the exorbitant amount of nearly 
$10.00 per page. {Espinoza R. at 117, 164 and Hunsaker R. at 113.) 
6. With the exception of the word "attorney," Espinoza and Hunsaker did not 
dispute the second sentence in Defendant's fact paragraph 4, which states: "Gold Cross never 
11 
agreed to supply a copy of Plaintiff s medical records to her attorney for anything less than 
$30." {Espinoza R. at 95, 118 and Hunsaker R. at 86, 114, 128-29, 143-4.) They 
supplemented this statement with the following additional facts: 
a. No express, written contract existed between Espinoza or Hunsaker and 
Gold Cross related to their requests for copies of their medical records. 
{Espinoza R. at 118 and Hunsaker R. at 114.) 
b. They, however, submitted their Patient's Authorizations setting forth 
the terms on which they would pay for copies of their medical records. 
{Espinoza R. at 118, 154-5 and Hunsaker R. at 114, 143-4.) 
7. Espinoza and Hunsaker do not dispute Gold Cross's fact paragraph 5, which 
states: "On April 28, 2004 [October 27, 2005], Gold Cross received payment of $30 made 
'under protest,' and negotiated the check[s]." {Espinoza R. at 95, 118 and Hunsaker R. at 
86,114.) 
8. Other than disputing the words "to Plaintiffs attorney" based on the facts set 
forth above, Espinoza and Hunsaker did not dispute Gold Cross's fact paragraph 6, which 
states: "Upon receiving payment, Gold Cross promptly send [sic] a copy of Plaintiffs 
medical records to Plaintiffs attorney.'5 Id. They supplemented by noting again that 
Espinoza received her three page medical record, a one page bill, and a cover letter in an 
envelope showing postage of $0.37. {Espinoza R. at 112.) And that Hunsaker received her 
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three page medical record in an envelope showing postage of $0.60, which envelope also 
contained correspondence related to billing. (Hunsaker R. at 107.) 
9. Espinoza did not dispute Gold Cross's factparagraph 7, which states: "By letter 
dated June 4,2004, Plaintiff s attorney notified Gold Cross that Plaintiff planned to sue Gold 
Cross for its alleged 'deceptive and unconscionable acts if it did not refund the excess and 
exorbitant copy charges to her,"' (Espinoza R. at 95, 118-9, 164.) 
10. Espinoza did not dispute Gold Cross's fact paragraph 8, which states: "Gold 
Cross refunded the $30 payment to Plaintiff and Plaintiff cashed the check " (Espinoza R. 
at 95, 119,.) 
11. Espinoza did not dispute Gold Cross's fact paragraph 9, which states: 
"Thereafter, Gold Cross submitted a $30 invoice to Plaintiff's attorney, who paid the $30 
to Gold Cross and was later reimbursed by Plaintiff" (Espinoza R. at 95, 119.) She, 
however, supplemented this statement with the following facts: 
a. Gold Cross was notified that she was required to reimburse her 
attorneys for the cost she incurred in obtaining copies of her medical records. 
(Espinoza R. at 119, 166.) 
b. Gold Cross was further notified that her attorneys were paying the 
exorbitant charge under protest and would seek reimbursement from her. 
(Espinoza R. at 120, 166.) 
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c. She reimbursed her attorneys $30.00. (Espinoza R. at 120, 168.) 
12. Espinoza and Hunsaker did not dispute Gold Cross's final fact paragraphs (10 
and 7, respectively), which state: "On February 23,2006, [they] filed suit against Gold Cross 
asserting claims for: (1) violation of the Sales Practices Act; (2) breach of contract; and (3) 
unjust enrichment." {Espinoza R. at 95, 120 and Hunsaker R. at 86, 115.) 
13. Hunsaker added one additional fact to this consolidated case: "On June 5, 
2007, Gold Cross received a Patient's Authorization to Release Records to Patient from the 
mother of a minor patient, which Patient Authorization was nearly identical to Espinoza's 
and Hunsaker's Patient's Authorization, and provided copies of that patient's medical records 
at no charge by mailing them to the patient's mother in care of the patient's mother's 
attorney. {Hunsaker R. at 115, 167-79, 181-86.) 
ARGUMENT 
1. THE TRIAL COURT IMPROPERLY CONSTRUED 
THE FACTS IN FAVOR OF GOLD CROSS AND GRANTED 
IT SUMMARY JUDGMENT IN ERROR. 
The trial court erroneously found that the "facts do not show that Plaintiffs were 
seeking their medical records as individuals." {Espinoza R. at 492.) Having specifically 
found that no material issues of disputed fact exist, the trial court granted Gold Cross's 
motions for summary judgment and denied Espinoza5s and Hunsaker5s cross-motions. Its 
ruling was in error. 
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"On a motion for summary judgment, a trial court should not weigh disputed 
evidence, and its sole inquiry should be whether material issues of fact exist." Jennings 
Investment L.C v. Dixie Riding Club, Inc., 2009 UT App 119, ^30, 208 P.3d 1077, 1084 
quoting Bear River Mut Ins. Co. v. Williams, 2006 UT App 500, ^[15, 153 P.3d 798, 802 
(internal quotation marks omitted). Here material facts exist which contradict the trial 
court's conclusion that Gold Cross's patients did not request their medical records as 
individuals. 
Espinoza and Hunsaker each made a personal written request for their records. This 
is evident from the language of the "Patient's Authorizations to Release Health Information 
to Patient" which they utilized. The Patient's Authorization was not a mere release allowing 
Gold Cross to disclose records to a third-party requestor. Rather, the patients completed 
detailed Patient's Authorizations through which they requested their records and directed 
Gold Cross to send their records to them. Thus, when construing the facts in their favor, it 
is clear that Espinoza and Hunsaker personally requested their records. 
The fact that Gold Cross's patients directed it to mail their records to them at their 
attorneys' office is of no importance for three reasons. First, the operative portion of 45 
C.F.R. § 164.524(c)(4) puts the focus on the "requestor" of the records: 
If an individual requests a copy of the protected health information or agrees 
to a summary or explanation of such information, the covered entity may 
15 
impose a reasonable, cost-based fee, provided that the fee includes only the 
cost of: 
(i) Copying, including the cost of supplies for and labor of copying, the 
protected health information requested'by the individual; [and] 
(ii) Postage, when the individual has requested ihs copy, of the summary or 
explanation, be mailed. . . . 
(Emphasis added.) 
Second, even if the focus of 45 C.F.R. § 164.524(c)(4) were on the recipient, not the 
requester of the records (which it is not), here the requesters and the recipients of the records 
are the same individuals: Espinoza and Hunsaker. To conclude otherwise would ignore the 
plain language of the regulation and require facts to be construed against Espinoza and 
Hunsaker as prohibited on summary judgment. 
Third, not only has Gold Cross admitted that under HIPAA, patients may request 
copies of their medical records with written requests like those used by Espinoza and 
Hunsaker, it has further admitted that "there is no reason a patient cannot be assisted by 
attorneys in obtaining their records '" {Espinoza R. at 114-5,179-80 and Hunsaker R. at 
110-1,162-3.) 
Gold Cross's motions for summary judgment relied on two cases to support the false 
proposition that neither Espinoza nor Hunsaker individually requested their own records. 
Neither case supports that proposition. First, Webb v. Smart Document Solutions, LLC, 499 
F.3d 1078 (9th Cir. 2007), is distinguishable. The Ninth Circuit Court in Webb stated the 
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following distinguishing and dispositive fact: "In this case, Kirk Webb's lawyers-the law 
firm of Mann & Cook-requested Webb's records. . . ." Id. at 1080 (emphasis added). 
In Webb, "Mann & Cook ordered copies of Webb's medical records" and later 
received abill for $0.35 cents per page and additional fees of $65.00. Id. at 1081. Webb and 
his law firm sued claiming that the firm was merely acting as an agent, passed the bill on to 
Webb, and that the bill should therefore have been limited to the amount that can be charged 
to "individuals" who request their own records under HIP AA. The Ninth Circuit rej ected the 
agency argument, instructively: 
Although nothing in the regulations prevents a law firm from drafting or 
mailing the request for records on behalf of its clients, or from directing that 
the records be sent to its office, we hold nonetheless that the HIPAA 
regulations require the reduced rate only when the individual himselfvequosts 
the records. 
Id. at 1080 (emphasis added). 
The implicit holding in Webb is that an "individual" requesting his or her records can 
only be charged the reasonable cost-based fee of copying and the cost of mailing. This 
conclusion is definitively supported by the plain language of the regulation.2 Espinoza and 
Hunsaker were just such individuals. 
2
 The Webb court noted the "general interpretive principle [that] the plain meaning of 
a regulation governs... [and concluded that o]n their face . . . the regulations restrict the fee 
limitations to requests made by the individual...." Id. at 1084. (internal quotation marks 
omitted and emphasis added). 
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The second case relied on by Gold Cross is Bugarin v. Chart One, Inc., 38 Cal Rptr. 
3d 505 (Cal. Ct. App. 206). In Bugarin, the court noted that "the entirety of 45 Code of 
Federal Regulations part 164.524 (2005), including subpart (c)(4), deals with the access by 
individuals to their own medical records." Bugarin, 38 Cal Rptr. 3d at 508 (emphasis in 
original). After analyzing the regulations, the Bugarin court concluded that "the word 
"individual" in part 164 is used with the intent to describe a natural person who is the subject 
of medical records... ." Id. This understanding then governed the outcome of the case. 
Addressing the facts, the court observed: "The compliant alleges that 'Plaintiff 
BUGARIN, acting through his agent, plaintiff MANN & COOK, his lawyers, ordered copies 
of his medical records... . '" Id. (Emphasis added.) The court further observed that "[t]he 
parties interpret this allegation to mean that the request for Bugarin's medical records was 
made by the law firm of Mann & Cook, not by Bugarin personally." Bugarin, 38 Cal Rptr. 
3d at 511. Accordingly, the Bugarin court held: "The law firm of Mann & Cook is not an 
"individual" who is the subject of protected health information. Thus, Mann & Cook is not 
entitled to the cost-based fees required by part 164.524(c)(4) (45 C.F. R. (2005)) and, for this 
reason, the demurrer to appellant's complaint was properly sustained." Id. 
Both Webb and Bugarin support Espinoza and Hunsaker's claim that they personally 
requested their medical records and are entitled to the low cost required by HIPAA even 
though they had the assistance of counsel. Webb persuasively argues that "nothing in the 
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regulations prevents a law firm from drafting or mailing the request for records on behalf of 
its clients, or from directing that the records be sent to its office," so long as the request is 
from the patient, not the law firm. Unlike the request in Webb, the requests here were clearly 
from the patients. Webb, 499 F.3d at 1080. 
Indeed, the appropriate involvement of law firms in an effort to help clients keep their 
costs down should be laudable. 
We are not unmindful of the fact that, in certain areas of practice, lawyers 
routinely request copies of their clients' medical records. The effect of such 
requests by lawyers is to increase the cost to the client, even though the intent 
of the legislation, and the regulations, is to minimize the cost of copying, at 
least when an "individual" requests his or her own records. 
Bugarin, 3 8 Cal Rptr. 3d at 509 (emphasis added). Lawyers must be able to help their clients 
request their own records at low cost, and covered providers, like Gold Cross, must be taught 
to recognize the difference between a lawyer's and a patient's request. 
Gold Cross seems to acknowledge this in part. For example, it admits that patients 
can be assisted by counsel in requesting their records and that the Patient Authorization used 
by its patients in this case was fine. Its only stated justification for not treating its patients 
as individuals for purposes of HIPAA boils down to the fact that its patients directed that 
their records were to be sent to them at their attorney's office. It fact it has admitted that 
"when it is asked to release an individual's records directly to that individual, it does not 
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charge any fee." {Espinoza R. at 179-80 and Hunsaker R. at 162-3, emphasis in original.) 
Gold Cross is clearly missing the point. 
What is important here is the fact that Espinoza and Hunsaker personally requested 
their records and directed exactly how their requests were to be treated. Espinoza5 s Patient's 
Authorization expressly states, for example: "In accordance with HIPAA . . . I Dianna 
Espinoza.. a patient of GOLD CROSS . . . request... that GOLD CROSS AMBULANCE 
mail me copies of my health information and medical records within 30 days (Espinoza 
R. at 154-5 and Hunsaker R. at 143-4, italics added, holding omitted.) The Patient's 
Authorizations continue: " . . . I request copies of all of the health information and medical 
records in your custody or control which in any way pertain to me. Id. 
The Patient's Authorizations then go on to address the specific medical records they 
are each requesting for themselves, the amounts that Gold Cross could charge them for 
copies of their records, and the patients' agreement to pay those charges. Id. Gold Cross 
could not have misunderstood that its patients were personally requesting their records. 
The ruling of the trial court granting Gold Cross's motions is in error. Factual issues 
precluded the granting of summary judgment. Thus, the trial court should be reversed and, 
at a minimum, the case should be remanded for a jury determination of whether the facts 
show that Espinoza and Hunsaker personally requested their medical records. 
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2. THE TRIAL COURT ERRED IN NOT GRANTING 
SUMMARY JUDGMENT FOR ESPINOZA AND HUNSAKER 
ON THEIR UNJUST ENRICHMENT CLAIMS. 
Gold Cross refused to release Espinoza's and Hunsaker5 s medical records to them 
until it received payment in the amount of $30.00 for each request. To obtain their medical 
records, they each personally paid Gold Cross $30.00. After receiving its patients' payments, 
Gold Cross provided the records which comprised only three pages each. The undisputed 
facts show that Gold Cross was unjustly enriched. 
Espinoza's and Hunsaker's Patient's Authorizations specifically addressed the cost 
of copying and mailing: 
In accordance with HIPAA / understand that you can charge me for the 
reasonable cost-based expense of copying my medical records and the actual 
cost of mailing. A reasonable cost-based charge is the actual copying and 
labor cost. This cost can include the relative per page copy cost of the copying 
machine and supplies. The cost of copying excludes reviewing and verifying 
record requests, identifying patient records, retrieving and reviewing patient 
records and any other charges. / agree to pay the charges which can be 
assessed patients under HIPAA for obtaining copies of requested health 
information upon receipt of the records.. . . 
In response to Gold Cross's demanded of a $30.00 flat fee for each patients' records, 
Espinoza and Hunsaker offered to pay $0.25 per page as a reasonable cost-based charge for 
their records. They offered to pay that per-page amount, in addition to the postage cost, 
because in 1992 the United States Department of Health and Human Services ("DHHS") 
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established a formula for determining the actual cost of copying medical records, which cost, 
$0.07 per page, was increased on January 5,2004 to $0.12 per page. Copies of the applicable 
DHHS regulations, 42 C.F.R. parts 412, 413, 476, and 484, are found in the record at 
Espinoza 184-197 and Hunsaker 192-205. To avoid controversy, Gold Cross's patients 
offered to pay more than two times the per page cost established by the federal government 
for copying medical records. 
Moreover, the $0.12 per page cost established by the federal government actually 
includes expenses for logging requests, retrieving records, and refiling records. See Espinoza 
R. at 188 and Hunsaker R. at 196. By contrast, logging, retrieval, and refiling expenses are 
not within HIPAA's definition of a reasonable cost-based fee. HIPAA allows Gold Cross, 
to charge its patients "a reasonable, cost-based fee, provided that the fee includes only the 
cost of... supplies for and labor of copying, the protected health information requested by 
the individual. . . ." 45 C.F.R. § 164.524(c)(4) (emphasis added). Therefore, it is beyond 
dispute, that Espinoza5s and Hunsaker's offers to pay $0.25 per page went well beyond the 
reasonable cost-based fee contemplated by HIPP A. 
Gold Cross held Espinoza's and Hunsaker's medical records hostage until it received 
$30.00 for each request. Espinoza and Hunsaker personally paid that amount under protest 
to trigger the release of their records. Perhaps in partial recognition of its error, Gold Cross 
subsequently refunded Espinoza's personal $30.00 payment, but then submitted a $30.00 
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invoice to her attorney. Espinoza's attorney paid Gold Cross $30.00, under protest, and was 
later reimbursed by her. Gold Cross, however, did not reimburse Hunsaker for the $30.00 
it demanded and received from her before it would release copies of the records she 
requested. 
For unjust enrichment to serve as a basis for recovery, there must be "(1) a benefit 
conferred on one person by another; (2) an appreciation or knowledge by the conferee of the 
benefit; and (3) the acceptance or retention by the conferee of the benefit under such 
circumstances as to make it inequitable for the conferree to retain the benefit without 
payment of its value." American Towers Owners Assoc, Inc. V. CCI Mechanical Inc., 930 
P.2d 1182, 1192 (Utah 1996). Each of those elements are not only satisfied here, they are 
satisfied based on the undisputed facts in the record. 
First, Espinoza and Hunsaker each conferred a benefit on Gold Cross by paying 
$30.00. Second, Gold Cross knowingly demanded, accepted and retained that benefit. Third, 
it did so even though the benefit was conferred by its patients under protest and under such 
circumstances as to make retaining the benefit inequitable. 
Gold Cross was unjustly enriched at the expense of both of its patients in the amount 
of $30.00, less the reasonable cost-based fee of copying their records. That amount is $0.75, 
or less, plus postage. Therefore, Espinoza's and Hunsaker's motion for summary judgment 
for unjust enrichment should be granted because there are no material facts in dispute. 
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CONCLUSION 
The facts and law confirm thai Espinoza and Hunsaker (1) requested their medical 
records as individuals; (2) offered to pay the fee allowed by HIPAA; (3) that Gold Cross held 
their records hostage until they paid a flat fee of $30.00; (4) that it did so for the sole reason 
that the patients directed that their records be sent to them at their attorneys office; (5) that 
the patients paid the demanded fee under protest; (6) that Gold Cross was aware that the 
payment was being made, and under protest; (7) that it provided its patients their records at 
a cost some 40 times that allowed by HIPAA; and (8) that it has retained the exorbitant 
charges under such circumstances as to make it inequitable for it to retain the benefit. 
Based on the undisputed facts in the record, the trial court should have granted the 
patients' motions for summary judgment on their unjust enrichment claims and denied Gold 
Cross's motions on those claims. Accordingly, the judgment of the trial court should be 
reversed in part and judgment should be entered in favor of Espinoza and Hunsaker with an 
order that Gold Cross return the amount it was unjustly enriched to them. 
RESPECTFULLY SUBMITTED this 31st day of August, 2009. 
H(2^LE&KING,L.C. 
u 
Roger H. Hoole 
Attorneys for Appellants, 
Dianna Esfoinoza and Paige Hunsaker 
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Alan L. Sullivan 
Scott C. Rosevear 
Amber Mettler 
SNELL & WILMER, LLP 
15 West South Temple, Suite 1200 
Salt Lake City, UT 84101 
U.S. Mail 
Hand Delivery 
Overnight 
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ADDENDUM A 
DEC 1 1 2008 
'nird Judicial DiRg|§pFved & Scanned 
DEC 0 3 2008 
SALI Lr\t\ t OvjUNl r 
qy 
Deputy Clerk 
IN THE THIRD JUDICIAL DISTRICT, SALT LAKE COUNTY 
STATE OF UTAH 
DIANNAESPINOZA, etal., 
Plaintiffs, 
vs. 
GOLD CROSS SERVICES, INC., dba 
GOLD CROSS AMBULANCE, a Utah 
corporation, 
Defendant. 
MINUTE ENTRY 
Case No. 060903237 
Judge: L.A. DEVER 
The above entitled consolidated matter is before the Court on a Notice to Submit 
on Defendant's Motions and Plaintiffs' Cross-Motions for Summary Judgment, filed 
October 3, 2008. Having reviewed the parties' motions and related oppositions, the 
Court makes the following ruling. 
In responding to public comments as to whether reduced fees applied to 
attorneys, the Department of Health and Human Services clarified that only an 
individual or his personal representative1 was entitled to receive reduced fees for 
access to his medical records. 67 Fed. Reg. 53254 (Aug. 15, 2002); see also Webb v. 
]See 45 C.F.R. 164.502(g)(2) (2002) (defining personal representative for adults and emancipated 
minors: "If under applicable law a person has authority to act on behalf of an individual who is an adult or 
an emancipated minor in making decisions related to health care, a covered entity must treat such person 
as a personal representative under this subchapter, with respect to protected health information relevant 
to such personal representation.") 
ur 
Doc. Solutions, LLC, 499 F.3d 1078, 1085 (9th Cir. 2007). The Department clarified: 
The fee limitations in § 164.524(c)(4) do not apply to any other 
permissible disclosures by the covered entity, including disclosures that are 
permitted for treatment, payment or health care operations, disclosures that 
are based on an individual's authorization that is valid under § 164.508, or 
other disclosures permitted without the individual's authorization as 
specified in § 164.512. The fee limitation in § 164.524(c)(4) is intended to 
assure that the right of access provided by the Privacy Rule is available to 
all individuals, and not just to those who can afford to do so. 
id. 
Furthermore, while the Health Insurance and Portability Act ("HIPPA") of 1996 
does not provide for a private right of action, Webb, 499 F.3d at 1082 (citing 65 Fed. 
Reg. 82601 (Dec. 28, 2000)), the HIPPA savings clause provides that its "regulation^]. 
. . shall not supercede a contrary provision of State law, if the provision of State law 
imposes requirements, standards, or implementation specifications .that are more 
stringent." Id. at 1087 (citing 42 U.S.C. § 1320d-2 note). 
Plaintiffs rely on the Utah Consumer Sales Practices Act ("Act"), Utah Code 
Annotated Section 13-11-1 et seq. (2008), in alleging a HIPPA violation by Defendant. 
However, Plaintiffs fail to show any support that Defendant is a "supplier" within the 
terms of the Act, Section 13-11-3(6), and, that Defendant committed "deceptive and 
unconscionable sales practices." Utah Code Ann. § 13-11-2(2). 
It is undisputed that Plaintiff, Ms. Dianna Espinoza, requested her medical 
records through her counsel, Hoole & King, LC ("Hooele & King"), using an 
2 
authorization form from counsel, (CompI. Ex. A), and notarized by counsel's legal 
secretary, (CompI., Exs. A, B). It is further undisputed that Ms. Espinoza was 
reimbursed her copying fees after a June 4, 2004, letter from her counsel and, that her 
counsel was then directly charged for the records, which was later billed to Ms. 
Espinoza by counsel. Finally, it is undisputed that Hooele & King used the same 
methodology to obtain medical records for Ms. Paige Hunsaker. (Hunsaker's CompI., 
Ex. A). 
The aforementioned facts do not show that Plaintiffs were seeking their medical 
records as individuals. Based upon the foregoing, Defendant's Motion for Summary 
Judgment is GRANTED and Plaintiffs' Cross-Motion for Summary Judgment is 
DENIED. 
This Minute Entry stands as the Order of the Court. No further order is required. 
tf> Dated V day of December, 2008. 
BY THE COURT: 
DIS~4 
3 
CERTIFICATE OF MAILING 
I certify that I mailed a true and correct copy of the foregoing Minute Entry dated 
this 9 day of December, 2008, postage prepaid, to the following: 
Alan L. Sullivan 
Amber M. Mettler 
Snell & Wilmer, LLP 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, UT 84101 
Lester A. Perry 
Roger H. Hoole 
Hoole & King, LC 
4276 South Highland Drive 
Salt Lake City, UT 84124 
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§164.524 45 CFR Subtitle A (10-1-03 Edition) 
or par t of t h a t i n f o r m a t i o n could en-
dangei* the ind iv idua l . 
(2) Implementation specifications: Con-
ditions on providing confidential commu-
nications 
d) A covered e n t i t y may require- the 
individual to m a k e a r e q u e s t for a con-
fidential c o m m u n i c a t i o n descr ibed in 
paragraph (b)(l> of t h i s s e c t i o n in wr i t -
ing. 
(ii) A covered e n t i t y may c o n d i t i o n 
the provision of a r ea sonab le a c c o m m o -
dation on: 
(A) When a p p r o p r i a t e , i n f o r m a t i o n as 
to how p a y m e n t , if any . will be han-
dled; and 
(B) Specif icat ion of an a l t e r n a t i v e 
address or o the r m e t h o d of c o n t a c t . 
(iii) A covered h e a l t h ca r e p rov ider 
may not require an e x p l a n a t i o n from 
the individual as to the bas i s for the 
request as a cond i t i on of p rovid ing 
communica t ions on a conf iden t i a l 
basis. 
(IV) A hea l th plan may requ i re t h a t a 
request conta in a s t a t e m e n t t h a t dis-
closure of all or p a r t of the i n f o r m a t i o n 
to which the r eques t p e r t a i n s could en-
danger the ind iv idua l . 
(65 FR 82802. Dec. 28. 2000. a.s amended a t 67 
FR 53271. A lifer U, 2002 J 
§ 164.524 Access of i n d i v i d u a l s to pro-
tected health information. 
(a) Standard: Access to protected fiealth 
information. (1) Right of access. Except 
as otherwise provided in p a r a g r a p h 
uM2) or taK'3) of t h i s s ec t ion , an indi-
vidual has a r igh t of access to in spec t 
and obtain a copy of p ro t ec t ed h e a l t h 
information a b o u t the individual m a 
designated record .set. for as lank' as the 
prciUsctecl hea l th i n fo rma t ion ' is main-
tained in the des igna ted record s e t . ex-
cept for. 
u) Psycho therapy no tes . 
(ii) Intormat.mn compi led in reason-
able an t i c ipa t ion <>!. or lor use In. a 
civil, c r imina l . oi a d m i n i s t r a t i v e ac-
tion or proceeding, and 
(iii) P ro t ec t ed hea l t h i n f o r m a t i o n 
mainta ined by a covered e n t i t y t h a t is: 
(A) Subject to the Cl inical Labora -
tory I m p r o v e m e n t s A m e n d m e n t s of 
1988. 42 U.S.C. 263a. to tho e x t e n t the 
provision of access to the indiv idual 
would be prohibi ted by law: or 
(B) Exempt from tho. Cl in ica l Labora-
tory Improvemen t s A m e n d m e n t s of 
1988, p u r s u a n t to 42 CFR 493.3(a)(2). 
(2) Unreviewable grounds for denial, A 
covered e n t i t y may deny an individual 
access w i t h o u t providing the individual 
an oppo r tun i t y for review, in t he fol-
lowing c i r c u m s t a n c e s . 
(i) The p ro tec ted h e a l t h i n f o r m a t i o n 
is excepted from the r i gh t of access by 
pa rag raph (a)(1) of t h i s s e c t i o n . 
(ii) A covered e n t i t y t h a t is a correc-
t iona l i n s t i t u t i o n or a covered hea l th 
ca re provider a c t i n g unde r t he direc-
t ion of the co r rec t iona l i n s t i t u t i o n 
m a y deny, in whole or in p a r t , an in-
m a t e ' s r eques t to ob ta in a copy of pro-
tec ted hea l th in fo rmat ion , if o b t a i n i n g 
such copy would jeopardize t he hea l th , 
safe ty , s ecur i ty , cus tody , or r e h a b i l i t a -
t ion of the individual or of o t h e r in-
m a t e s , or the safe ty of a n y officer, em-
ployee, or o the r person a t t he cor rec-
t ional i n s t i t u t i o n or respons ib le for the 
t r a n s p o r t i n g of the i n m a t e . 
(ui> An indiv idua l ' s access to pro-
tec ted hea l th in format ion c rea t ed or 
ob ta ined by a covered h e a l t h ca re pro-
vider in the course of r e sea rch t h a t in-
c ludes t r e a t m e n t may be t e m p o r a r i l y 
suspended for as long as t he r e sea r ch is 
in progress , provided t h a t t he indi-
vidual has agreed to the den ia l of ac-
cess when consen t ing to p a r t i c i p a t e in 
the research t h a t inc ludes t r e a t m e n t , 
and the covered hea l th ca re provider 
has Informed the individual t h a t the 
r i g h t of access will be r e i n s t a t e d upon 
comple t ion of the research . 
(iv) An ind iv idua l ' s access to pro-
tec ted hea l th in format ion t h a t is con-
ta ined in records t h a t a re subject, to 
the Privacy Act. 5 U.S.C. 552a. m a y be 
denied, if the deniai of access unde r the 
Pr ivacy Act would mee t t h e requ i re -
men ts of t h a t law. 
(v) An ind iv idua l ' s access m a y be de-
nied if the pro tec ted h e a l t h informa-
tion was obta ined from s o m e o n e o t h e r 
t h a n a heal Mi care provider unde r a 
promise of conf iden t i a l i ty and the ac-
cess reques ted would be r e a s o n a b l y 
l ike ly to reveal t he source of t h e infor-
m a t i o n . 
(3) Reviewable grounds for denial. A 
covered e n t i t y may deny an ind iv idua l 
access , provided t h a t the ind iv idua l is 
given a r igh t to have such den i a l s re-
viewed, as required by p a r a g r a p h (a)(4) 
7 * n 
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of t h i s s ec t ion , in the following cir-
c u m s t a n c e s : 
(i) A l icensed h e a l t h care profess ional 
has d e t e r m i n e d , in the exercise of pro-
fessional j u d g m e n t , t h a t the access re-
ques ted is r easonab ly l ike ly to endan-
ger t h e life or phys ica l safety of the in-
d iv idual or a n o t h e r person; 
(ii) T h e p ro t ec t ed h e a l t h i n f o r m a t i o n 
m a k e s re ference to a n o t h e r person (un-
less such o t h e r person is a h e a l t h c a r e 
provider) and a l icensed hea l th ca re 
professional has d e t e r m i n e d , in the ex-
ercise of professional j u d g m e n t , t h a t 
the access reques ted is reasonably l ike -
ly to cause s u b s t a n t i a l h a r m to such 
o t h e r person : or 
(iii) T h e r eques t for access is made by 
the i nd iv idua l ' s personal r e p r e s e n t a -
t ive and a l icensed hea l th care profes-
s ional has d e t e r m i n e d , in the exerc ise 
of profess ional j u d g m e n t , t h a t the pro-
vision of access to such personal rep-
r e s e n t a t i v e is r easonab ly l ikely to 
cause s u b s t a n t i a l h a r m to the indi-
vidual or a n o t h e r person. 
(4) Review of a denial of access If ac-
cess is denied on a ground p e r m i t t e d 
unde r p a r a g r a p h (a)(3) of th is s ec t ion , 
the ind iv idua l has the r i g h t to have the 
denia l reviewed by a l icensed h e a l t h 
ca re profess ional who is des igna ted by 
the covered e n t i t y to a c t as a review-
ing official and who did no t p a r t i c i p a t e 
in t h e or ig ina l decis ion to deny. The 
covered e n t i t y m u s t provide or deny 
access in acco rdance with the de te r -
m i n a t i o n of t he reviewing official 
u n d e r p a r a g r a p h (d)(4) of th is sec t ion . 
(b) Implementation specifications- re-
quests for access and timely action. (1) In-
dividual's request for access. Tho covered 
e n t i t y m u s t p e r m i t an individual to re-
q u e s t access to inspec t or to ob ta in a 
copy of the p ro tec t ed hea l t h informa-
t ion a b o u t the individual t h a t is ma in -
ta ined in a des igna ted record se t . T h e 
covered e n t i t y may requi re ind iv idua l s 
to m a k e r eques t s for access in w r i t i n g . 
provided t h a t i t in forms ind iv idua l s of 
such a r e q u i r e m e n t . 
(2) Timely action by the covered entity. 
(i) E x c e p t as provided in p a r a g r a p h 
(b)(2)(H) of th i s sec t ion , the covered en-
t i t y m u s t a c t on a r eques t for access no 
l a t e r t h a n 30 days af ter rece ip t of the 
r e q u e s t as follows. 
(A) If the covered e n t i t y g r a n t s the 
r eques t , in whole or in par t , i t m u s t in-
form the individual of the accep tance 
of the r eques t and provide the access 
reques ted , in acco rdance with para-
graph (c) of th i s sec t ion . 
(B) If the covered e n t i t y demos the 
reques t , in whole or in par t , i t mus t 
provide the indiv idual wi th a wr i t t en 
den ia l , in a cco rdance wi th paragraph 
(d) of th i s sec t ion 
iii) If the r eques t for access is for 
p ro t ec t ed hea l t h i n fo rma t ion t h a i is 
no t m a i n t a i n e d or access ib le to the 
covered e n t i t y on-s i te , the covered en-
t i t y m u s t t a k e an ac t ion required by 
p a r a g r a p h ibu' iKi) of th i s sec t ion by no 
l a t e r t h a n GO days from the receipt "f 
such a r eques t 
( in ) If the covered e n t i t y is unable to 
t a k e an ac t ion required :>>• parayrap! 
(b)f2V i HA • or il.ii of Mus sec t ion w.Mnn 
the t ime required bv pa rag raph 'hi.2s: M 
or Mil of i his sec t ion , as appl icable . I he 
covered e r . n i v mav ex', end ihe \nr.e for 
such a c t i o n s !«v no more than :10 daws, 
provided t has 
(A> The covered e n t i t y , within the 
t i m e l i m i t - s e t by pa r ag raph ihv2.»fi i or 
( in of th i s sec t ion , as appl icable , pro-
vides the indiv idual with a wri t ten 
s t a t e m e n t of the reasons for the delay 
and the d a t e by which the covered ent i -
ty will c o m p l e t e i ts a c t i on on r.h" re-
ques t ; and. 
(B) The covered e n t i t y may have only 
one such ex t ens ion of t i m e for act ion 
on a reques t for access 
(C) /mplcrrwnia'.'.o'i .specifications Pro-
vision of access If the covered en t i ty 
provides an individual with access, in 
whole or in pa r t , to p j o t . - i f d heal th 
i n f o r m a t i o n , ihe covered eni'.l.v mus" 
eomplv with ihe following jequire 
m e n t s . 
(1) rrovidina the an ess rcijucstcd. The 
covered e n t i t y m u s t provide the access 
r eques ted by ind iv idua l s , including in-
spec t ion or o b t a i n i n g a copy, or both, 
of the protei-i.ed h e a l t h informat ion 
a b o u t t h e m in de.sinnai.ed record se ts . 
If t he s a m e p ro t ec t ed h e a l t h informa-
t ion t h a t is the sub jec t of a request for 
access is m a i n t a i n e d in more than one 
d e s i g n a t e d record se t or at more than 
one l o c a t i o n , the covered . n t i ty v.tie.6 
only produce the protci. to-: heal th in-
f o r m a t i o n once m response to a request 
for access 
(2) Form of access requested, (i) The 
covered e n t i t y m u s t provide t he indi-
vidual wi th access to the pro tec ted 
health in fo rma t ion in the form or for-
ma t requested by the ind iv idua l , if It is 
readily producible in such form or for-
mat : or. if no t . in a r eadab le hard copy 
form or- such o t h e r form or fo rma t as 
agreed to by the covered e n t i t y and the 
individual. 
(ii) The covered e n t i t y m a y provide 
the individual wi th a s u m m a r y of the 
protected hea l t h i n f o r m a t i o n re-
quested, in lieu of p rov id ing access to 
the protec ted h e a l t h i n f o r m a t i o n or 
may provide an e x p l a n a t i o n of t h e pro-
tected hea l th i n f o r m a t i o n to which ac-
cess has been provided, if: 
(A) The ind iv idua l ag rees in advance 
to such a s u m m a r y or e x p l a n a t i o n : and 
(R) The individual ag rees in advance 
to the fees imposed, if a n y . by the cov-
ered en t i ty for such s u m m a r y or expla-
nation. . 
(3i Tunc ami tnatutt't rtj access. The 
covered e n t i t y m u s t provide the access 
as requested by t h e indiv idual in a 
timely m a n n e r as requi red by para-
graph (b)(2) of t h i s s ec t ion , inc luding 
arranging: wi th the indiv idual for a 
convenient t i m e and place to inspec t or 
obtain a copy of the p r o t e c t e d hea l th 
informat ion, or m a i l i n g t he copy of the 
protected h e a l t h In fo rma t ion a t the in-
dividual 's r eques t . The covered en t i t y 
may discuss the scope, fo rma t , and 
other a spec t s of t he r eques t for access 
with the ind iv idua l as necessa ry to fa-
c i l i ta te the t i m e l y provis ion of access. 
(4) Fees. If t he ind iv idua l r eques t s a 
copy of t h e p r o t e c t e d h e a l t h informa-
tion or ag rees t o a s u m m a r y or expla-
nat ion of such i n f o r m a t i o n , t h e covered 
en t i ty m a y impose a r e a s o n a b l e , cost-
based fee, provided t h a t t h e fee in-
cludes only the c o s t of: 
(i) Copying, i nc lud ing the c o s t of sup-
plies for and labor of copy ing , the pro-
tected h e a l t h i n f o r m a t i o n reques ted by 
the individual ; 
(li) Pos t age , when the ind iv idua l has 
requested t h e copy, or t h e s u m m a r y or 
explana t ion , be mai led : and 
di i ) P r e p a r i n g an exp l ana t ion or 
summary of the p ro t ec t ed hea l th infor-
mat ion , if agreed to by the individual 
as required by pa rag raph te >(2wih of 
th i s sec t ion . 
(d) Implementation specifications: De-
nial of access. U the covered e n t i t y de-
nies access, in whole or In pa r t , to pro-
tec ted hea l th i n fo rma t ion , the covered 
e n t i t y m u s t comply wi th the following 
r e q u i r e m e n t s . 
CI) Making other information accessible. 
The covered e n t i t y m u s t , to t h e e x t e n t 
possible, give the individual access to 
any o t h e r pro tec ted hea l t h in fo rma t ion 
reques ted , af ter exc lud ing the pro-
t ec t ed hea l th in format ion , as to which 
the covered e n t i t y has a g round to 
deny access . 
(2) Denial. T h e covered e n t i t y m u s t 
provide a t ime ly , w r i t t e n denia l to the 
ind iv idua l , in acco rdance w i th para-
graph (b)(2) of t h i s sec t ion . T h e denial 
m u s t be in plain l anguage and con ta in : 
(i) The basis for the denia l ; 
(ii) If appl icable , a s t a t e m e n t of the 
ind iv idua l ' s review r i g h t s unde r para-
graph (a)(1) of th i s s ec t ion , inc lud ing a 
desc r ip t ion of how the Individual may 
exercise such review r igh t s ; and 
(iil) A descr ip t ion of how the indi-
vidual may compla in to t he covered en-
t i t y p u r s u a n t to the c o m p l a i n t proce-
dures in § 164.530(d) or to t he S e c r e t a r y 
p u r s u a n t to the p rocedures in §160.306. 
The descr ip t ion m u s t inc lude the 
n a m e , or t i t l e , and t e l ephone number 
of t h e c o n t a c t person or office des-
igna ted in §l64.530(a)(l)(ii). 
(3) Other responsibility. If the covered 
e n t i t y does n o t m a i n t a i n t h e p ro tec ted 
hea l t h in fo rmat ion t h a t is the subject 
of the ind iv idua l ' s r eq u es t for access, 
and the covered e n t i t y knows where 
t he requested in fo rma t ion is main-
ta ined , the covered e n t i t y m u s t inform 
the Individual where to d i r e c t t he re-
q u e s t for access . 
(4) Review of denial r eques t ed . If the 
individual has reques ted a review of a 
denia l under pa rag raph (a)(4) of this 
sec t ion , the covered e n t i t y m u s t des-
igna te a licensed hea l t h ca re profes-
s iona l , who was not d i r e c t l y involved 
in t h e denial to review the decis ion to 
deny access. The covered e n t i t y mus t 
p rompt ly refer a r eq u es t for review to 
such des igna ted rev iewing official. The 
des igna ted reviewing official m u s t de-
t e r m i n e , wi th in a r ea sonab l e period of 
t i m e , whe the r or no t to deny the access 
reques ted based on the s t a n d a r d s in 
pa rag raph (a)(3) of t h i s sec t ion . The 
covered e n t i t y m u s t p r o m p t l y provide 
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w r i t t e n no t ice to the individual of the 
d e t e r m i n a t i o n of the des igna ted re-
viewing official and t a k e ot.her ac t ion 
as requi red by th i s sec t ion to ca r ry ou t 
the des igna ted reviewing official 's de-
t e r m i n a t i o n . 
(e) Implementation specification- Docu-
mentation. A covered e n t i t y m u s t docu-
m e n t the following and r e t a i n the doc-
u m e n t a t i o n as requi red by § 164.530(jr 
(1) The des igna ted record se t s t h a t 
a re sub jec t to access by ind iv idua l s : 
and 
(2) T h e t i t l e s of the persons or offices 
respons ib le for receiving and proc-
ess ing r e q u e s t s for access by individ-
ua l s . 
§ 10-4.526 A m e n d m e n t of p ro t ec t ed 
hea l t h in format ion . 
(a) Standard: Right to amend. (1) Right 
to amend. An Individual has the r i g h t 
to have a covered e n t i t y amend pro-
tected h e a l t h in fo rma t ion or a record 
a b o u t the individual in a des igna ted 
record s e t for as long as the p ro tec ted 
h e a l t h i n f o r m a t i o n is m a i n t a i n e d in 
the des igna ted record set . 
(2) Denial of amendment. A covered en-
t i t y m a y deny an ind iv idua l ' s request 
for a m e n d m e n t , if i t d e t e r m i n e s t h a t 
the p ro t ec t ed h e a l t h i n fo rma t ion or 
record t h a t is the sub jec t of the re-
ques t : 
(i) Was no t c rea ted by the covered en-
t i t y , un less the ind iv idua l provides a 
r easonab le basis to bel ieve t h a t the 
o r i g i n a t o r of p ro tec ted h e a l t h in forma-
t ion is no longer ava i l ab le to a c t on t he 
reques ted a m e n d m e n t ; 
(ii) Is no t pa r t of the des igna ted 
record se t : 
(iii) Would n o t be ava i l ab le for In-
spec t ion under §164.524; or 
(lv) is a c c u r a t e and c o m p l e t e . 
(b) Implementation specifications- re-
quests for amendment and timely action. 
(1) Individual's request for amendment. 
The covered e n t i t y m u s t p e r m i t an in-
dividual to r eques t t h a t t he covered en-
t i t y amend the p ro t ec t ed h e a l t h infor-
m a t i o n m a i n t a i n e d in the des igna ted 
record se t . The covered e n t i t y may re-
qui re Indiv iduals to m a k e r e q u e s t s for 
a m e n d m e n t in wr i t i ng and to provide a 
reason to suppor t a reques ted amend-
m e n t , provided t h a t i t informs individ-
uals in advance of such r e q u i r e m e n t s . 
(2) Timely action by (he covered entity 
(i) The covered e n t i t y m u s t ac t on the 
ind iv idua l ' s r e q u e s t for An a m e n d m e n t 
no l a t e r than 60 days af ter rece ip t nf 
such a r eques t , a.s follow* 
(A) If the covered e n t i t y g ran t s ih»-
reques ted a m e n d m e n t , in whole ov in 
pa r t , i t m u s t l a k e the a c t i o n s roupi! red 
by p a r a g r a p h s ' c n ! i and (2\ of t ins sec-
t ion. 
(H) If the cove*red e n t i t y dei.ies the 
reques ted a m e n d m e n t , in whole or in 
pa r t , i t m u s t provide the Individual 
wi th a w r i t t e n den ia l , in accorclar.ee 
with p a r a g r a p h (d)(1) of th i s section 
(ii) Lf the covered e n t i t y is unable to 
a c t on the a m e n d m e n t wi th in the time, 
requi red by p a r a g r a p h ib)(2)(i) of tl 
s ec t ion , the covered e n t i t y may ox ten. 
the t i m e for such a c t i o n by no more 
t h a n 30 days , provided tha-f 
(A) T h e covered e n t i t y , within the 
t i m e l i m i t s e t by pa r ag raph (buSuM of 
th i s s ec t i on , provides the individual 
wi th a wnt t .cn *i m o m e n t of the rea-
sons for the de lay and the dale by 
which the covered, en! My will complete 
i ts a c t i on on the r eques t , and 
(H i T h e c o v e r r d e j MM Y m a y h a v * .-»r. I v 
"iiu such, ' 'x i rns inp, i.f IHHP to*. .t;ii->r. 
on a reques t for an Amendment 
(Cl /mpiV'O. ' lM. 'H'fl specif tea HO r,t .-\r-
ceptmg the amc>idme*\: If tlu* covt^red 
e n t i t y a c c e p t s the requested amend-
m e n t , in whole or \:\ p.vri the <.fu'f«;-ed 
e n t i t y m u s t complv wMh the following 
r e q u i r e m e n t s 
(1) Making the amendment The cov-
ered e n t i t y m u s t m a k f the appropr ia te 
a m e n d m e n t to the p ro tec ted health i-
f o r m a t i o n or record t h a t is the suh.u 
of t he r e q u e s t for a m e n d m e n t by. a t a 
m i n i m u m , ident i fy ing the. records in 
t he de s igna t ed record s e t t h a t are af-
fected by the a m e n d m e n t and append-
ing or o t h e r w i s e providing a link !o lh^ 
loca t ion of the a m e n d m e n t 
(2l Informing the individual. In accord-
ance w i th p a r a g r a p h (In of this seel ion 
the covered e n t i t v m u s t n m e i y ::ifor:r 
the m d i v i d u a l t h a t the amendment :.-
accep ted and o b t a i n the individual'.» 
i d e n t i f i c a t i o n of and agreement u 
have the covered e n t i t v notify ih«' mi 
e v a n t persons wi th whx..! the amend, 
m e n t needs to bo sha red i:; accord,; net 
wi th p a r a g r a p h <c>(3> of i .hs section 
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ADDENDUM C 
0358 federal Registei/Vo 
EPARTMENT OF HEALTH AND 
UMAN SERVICES 
enters for Medicare & Medicaid 
ervices 
I CFR Chapter IV 
MS-6012-N3] 
IN0938-AL13 
edicare Program, Negotiated 
ulemaking Committee on Special 
ayment Provisions and Requirements 
>r Prosthetics and Certain Custorn-
abncated Orthotics, Meeting 
nnouncement 
3ENCY. Centers for Medicare & 
[edicaid Services (CMS), HHS 
3TION Notice of meetings 
JMMARY. In accordance with section 
D(a) of the Federal Advisory Committee 
ct, this document announces 
Iditional public meetings of the 
egotiated Rulemaking Committee on 
pecial Payment Provisions and 
equirements for Prosthetics and 
ertain Custom-Fabricated Orthotics 
he Committee was mandated by 
jction 427 of the Medicare, Medicaid, 
id SCHIP Benefits Improvement and 
rotection Act of 2000 (BIPA) 
MES The next two negotiated 
demaking committee meetings will be 
eld January 6 and 7, 2003, and 
ebruary 10 and 11, 2003 from 9 a m 
) 5 p m e s t 
These meetings are open to the 
ubhc, and subsequent meetings will be 
mounced in the Federal Register 
DDRESSES The Committee meetings 
ill be held at the Hilton Pikesville at 
726 Reisterstown Road, Baltimore, MD 
1208, (Telephone 410-653-1100) Any 
ibsequent meetings will be held at 
>cations to be announced 
DR FURTHER INFORMATION CONTACT 
heresa Linkowich, (410) 786-9249 
(General inquiries concerning 
prosthetics and custom-fabricated 
orthotics), Centers foi Medicare & 
Medicaid Services (CMS), 7500 
Security Blvd Baltimore MD 21244, 
or 
ynn Sylvester, 202-606-9140, Federal 
Mediation and Conciliation Services, 
2100 K Stieet, NW , Washington, DC 
20427, or 
a Lobel, 518-431-0130, Federal 
Mediation and Conciliation Services, 
1 Clinton Square, Room 952, Albany, 
NY 12207 
UPPLEMENTARY INFORMATION We 
ubhshed a document in the Federal 
egisler on July 26 2002 (67 TR 48839), 
nnouncing the establishment of the 
67, No 2 2 6 / F n d a y , November 22, 
negotiated rulemaking committee to 
advise us on developing a proposed rule 
that would establish special payment 
provisions and requirements for 
suppliers of piosthetics and certain 
custom fabricated orthotics under the 
Medicare program The document also 
announced dates for the Committee's 
first two meetings on October 1 to 3, 
2002, and October 29 to 31, 2002 
Through face to-face negotiations, 
these meetings will help the Committee 
to reach consensus on the substance of 
the proposed rule If consensus is 
reached, the Committee will transmit to 
us a report containing required 
information for developing a proposed 
rule, and we will use the report as the 
basis for the proposed rule The 
Committee is responsible for identifying 
the key issues, gauging their 
importance, analyzing the information 
necessary to resolve the issues, arriving 
at a consensus and recommending the 
text and content of the proposed 
regulation Detailed information is 
available on the CMS Internet Home 
Page http //cms hhs gov/faca/ 
prosthetic/ or by calling the Federal 
Advisory Committee Hotline at (410) 
786-9379 
The agendas for the January 5 and 6, 
2002 and February 10 and 11, 2002 
meetings will cover the following 
1 Review of the October 29 to 31 
minutes (January 5 and 6) and review of 
the January 5 and 6 minutes (February 
10 and 11) 
2 Workgroup presentations on 
orthotics and prosthetics 
3 Consensus on workgroup items 
4 Development of new workgroups 
(as applicable) 
5 Presentation by the American 
Society of Hand Therapists (January 5 
and 6) 
6 Public commenl period 
Public Participation 
All interested parties are invited to 
attend these public meetings, but 
attendance is limited to the space 
available No advance registration is 
required Seating will be available on a 
first-come first served basis Individuals 
requiring sign language interpretation 
for the hearing impaired or other special 
accommodations should contact 
Theiesa Linkowich, al e-mail address 
UmkowichQcms hhs gov, or call (410) 
786-9249 al least 10 days before the 
meeting The Committee has the 
authority to decide to what extent oral 
presentations by members of the public 
may be permitted at the meeting Oral 
presentations will be limited to 
statements of fact and views, and shall 
not include any questioning of the 
Committee members or other 
2002/Proposed Rules 
participants unless the facilitators have 
specifically approved these questions 
The number of oral presentations may 
be limited by the time available 
Interested parties can file statements 
with the Committee Mail written 
statements to the following address 
Federal Mediation and Conciliation 
Services 2100 K Street NW 
Washington, DC 20427 Attention Lynn 
Sylvester, or call Lynn Sylvester at (202) 
606-9140 
Additional Meetings 
Meetings will be held as necessary 
We will publish notices of future 
meetings in the Federal Register All 
future meetings will be open to the 
public without advance registration 
Authority Federal Advisory Committee 
Act (5 U S C App 2) 
(Catalog of Federal Domestic Assistance 
Program No 93 774 Medicare— 
Supplementary Medical Insurance Program) 
Dated November 19 2002 
Thomas A Scully, 
Administrator Centers for Medicoi e & 
Medicaid Services 
(FRDoc 02-29795 Filed 11-21-02 8 45 ami 
BILLING CODE 4120-01-P 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Centers for Medicare & Medicaid 
Services 
42 CFR Parts 412, 413, 476, and 484 
[CMS-3055-P] 
RIN 0938-AK68 
Medicare Program, Photocopying 
Reimbursement Methodology 
AGENCY Centers for Medicare & 
Medicaid Services (CMS), HHS 
ACTION Proposed rule 
SUMMARY This proposed rule would 
increase the rate of reimbursement for 
expenses incurred by prospective 
payment system (PPS) hospitals for 
photocopying medical records requested 
by Quality Improvement Organizations 
(QIOs), formerly known as Utilization 
and Quality Control Peer Review 
Organizations (PROs) We would 
increase the rate from 7 cents per page 
to 12 cents per page, in accordance with 
the formula for calculating this rate to 
reflect inflationary changes in the labor 
and supply cost components o[ the 
formula 
This proposed rule would also 
provide for the periodic review and 
adjustment of the per-page 
reimbursement rale to account for 
f ede ra l Register/Vol 
inflation and changes in technology 
The methodology for calculating the 
per page reimbursement rate would 
remain unchanged 
We also propose to provide for the 
payment of the expenses of furnishing 
photocopies to QlOs, to other providers 
subject to a PPS (for example, skilled 
nursing facilities and home health 
agencies) m accordance with the rules 
established lor reimbursing PPS 
hospitals for these expenses 
DATES We will considei comments if 
we receive them at the appropriate 
address, as provided below, no later 
than 5 p m on January 21 2003 
ADDRESSES In commenting, please refer 
to hie code CMS-3055-P Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission Mail written comments 
(one ongmal and three copies) to the 
following address ONLY Centers for 
Medicare & Medicaid Services, 
Department of Health and Human 
Services Attention CMS-3055-P, PO 
Box 8010, Baltimore, MD 21244-8010 
Please allow sufficient time for mailed 
comments to be timely received m the 
event of delivery delays 
If you prefer, you may deliver (by 
hand or courier) your written comments 
(one original and three copies) to one of 
the following addresses Room 443-G, 
Hubert H Humphrey Building, 200 
Independence Avenue, SW , 
Washington DC 20201, or Room C5-14-
03 7500 Security Boulevard Baltimore, 
MD 21244-1850 
Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
could be considered late 
For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section 
FOR FURTHER INFORMATION CONTACT 
Valerie Mattison Brown, (410) 786-
5958 
SUPPLEMENTARY INFORMATION 
Inspection of Public Comments 
Comments received timely will be 
available for public inspection as they 
are received, generally beginning 
appio\imatelv 3 weeks after publication 
of a document at the headquarters of 
the Centers ioi Medicare & Medicaid 
Services 7500 Security Boulevard 
Baltimore Maryland 21244 Monday 
through Friday ol each week from 8 30 
a m to 4 p m To schedule an 
appointment to view public comments 
please call (410) 786-9994 
Copies To order copies of the Federal 
Register containing this document send 
your lequest to New Orders, 
Supenntendent of Documents PO Box 
371954 Pittsburgh PA 15250-7954 
67, No 226/Friday, November 22, 
Specify the date of the issue requested 
and enclose a check or money order 
payable to the Superintendent of 
Documents, or enclose your Visa or 
Master Card number and expiration 
date Credit card orders can also be 
placed by calling the order desk at (202) 
512-1800 (or toll free at 1-888-293-
6498) or by Faxing to (202) 512-2250 
The cost for each copy is $9 As an 
alternative you can view and 
photocopy the Federal Register 
document at most libraries designated 
as Federal Depository Libraries and at 
many other public and academic 
libraries throughout the country that 
receive the Federal Register 
This Federal Register document is 
also available from the Federal Register 
online database through GPO Access, a 
service of the U S Government Printing 
Office The web site address is http / / 
www access gpo gov/nara/index html 
I Background 
Section 1866(a)(1)(F) of the Social 
Security Act (the Act) requires a 
hospital, as a condition of Medicare 
participation, to enter into an agreement 
with a quality improvement 
organization (QIO) for the peer TPVIPW 
of Medicare services provided by the 
hospital (Note QIOs were formerly 
known as pe er review organizations 
(PROs) We published a final rule with 
comment period on May 24, 2002 (67 
FR 36539) changing the name to QIOs ) 
Our regulations at 42 CFR 476 78 
provide that health care facilities that 
submit Medicare claims must cooperate 
in thp conduct of QIO revipws, 
including providing the QIO with 
information necessary to its 
determinations This often includes 
providing the QIO with photocopies of 
patients' medical records 
We published a final rule on October 
20 1992 m the Federal Register (57 FR 
47779), follrwmg notice-and comment 
rulemaking which established a 
formula for calculating the rate of 
reimbursement for these photocopy 
costs incurred by hospitals Using this 
formula, we set the rate at 7 cents per 
page The regulation requires us to 
determine a fixed payment amount per 
page by add ng per page labor costs and 
per page supply costs The regulation 
also provides for Medicare payment for 
the costs of iirst class postage for 
mailing lecords to QIOs As discussed 
in detail in the October 20 1992 final 
rule (57 FR 47779) the payment 
established by §476 78 represents an 
additional payment to hospitals under 
the prospective payment system (PPS) 
for photocopy costs Payment for the 
equipment and overhead costs 
associated with furnishing the QIO with 
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required documentation is made under 
other Medicare payment provisions for 
capital lelatcd costs and inpatient 
opeiatmg costs 
The iDrmula tor calculating the per 
page reimbursement rate for 
photocopies is set forth at § 476 78(c), 
which provides 
Pholoi npymg leunbuisement methodology 
for prospective payment system hospiLals 
Hospitals suhjecl lo thp prosppctivp payment 
S)slpm are paid for tho photocopying costs 
thai die dirpctly attributable to the hospitals 
responsibility lo the QIOs to providp 
photocopies of rpqupstpcl hospital rpcords 
Thp payment is in addition to paympnl 
alrpady provided for these costs under other 
pro\ ism is of the Social Security Act and is 
baspd on a fixed amount ppr page as 
dptprmmpd by CMS as follows 
(1) Step one CMS adds the annual salary 
of a photocopy machine operator and the 
costs of fringe benefits as determined in 
accordance witb the principles spt forth in 
OMD circular A-76 
(2) Step two CMS divides the amount 
determined in paragraph (c)(1) of this section 
by the number of pages that can be 
reasonably expected to be made annually by 
the photocopy machine operator to establish 
the laboi cost per page 
(3) CMS adds to the per page labor cost 
determined in paragraph (c)(2) of this section 
the per page costs of supplies 
Using this formula we established the 
per page rate of 7 cents in the October 
20,1992 final rule The validity of this 
rule and its reimbursement 
methodology were challenged m a 
certified class action by Medicare 
participating hospitals in the U S Court 
of Appeals foi the Ninth Circuit Queen 
of Angels/ Hollywood Presbyterian 
Medical Center v Shalalo, 65 F 3d 1472, 
1476 (9th Cir 1995) The Court of 
Appeals upheld the validity of our 
photocopy reimbursement methodology 
and sustained the lawfulness of the 7 
cents per page rate established m the 
rule 
DUP to increases in labor and supply 
costs wr are proposing to increase the 
reimbursement rate from 7 cents per 
page to 12 cents ppi page in accordance 
with the established court approved 
methodology set forth in §476 78(c) 
Current Photocopy Reimbursement 
Rate 
Under the t urrent regulation we 
apply a uniform per page rate on a 
nationwide basis to all PPS hospitals 
that have QIO agreements We base the 
calculation on labor and supply costs 
The tabulation in the current rule as 
discussed in the preamble to the 
Octobei 20 1992 rule is based on the 
following 
• An operator will copy 
approx mately 364 320 pages annually 
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• The salary level of an operator is 
quivalent to a GS-5 experienced 
aidlevel secretary ($17,686) plus 27.9 
tercent fringe benefits ($4,934) for a 
Dtal salary of $22,620. 
• Paper costs are 0.5 cents per page 
$25 per case of paper with 5,000 sheets 
n a case). 
• Toner and developer costs are 0.5 
ents per page. 
• The total cost per page is 7 cents. 
L. Provisions of the Proposed 
Legulations 
We propose to increase the rate of 
yO-relaled photocopy reimbursement 
rom 7 cents to 12 cents per page. We 
alculated this rate by updating the 
alary, fringe benefits, and supply 
igures used in the October 20, 1992 
mal rule. In accordance with the 
lethodology at § 476.78(c), we 
onsidered the following factors in 
alculating the proposed rate: (1) The 
ibor costs associated with 
hotocopying and (2) the costs of 
upplies. 
[. Labor Costs 
Labor costs were calculated consistent 
nth the methodology at §476.78(c), 
rst, by adding the annual salary of a 
hotocopy machine operator with the 
osts of fringe benefits, and second, by 
ividing that sum by the number of 
ages that can reasonably be expected to 
e made in a year. 
'. Annual Salary of a Photocopy 
iachine Operator 
In the October 20, 1992 rule, we 
dopted the salary level for an 
xperienced (GS-5) midlevel secretary 
l the Federal government as 
spresentative of that of a photocopy 
iachine operator. Use of this figure 
pproximated or exceeded the actual 
alary information for individuals 
erforming these tasks that had been 
ubmitted by various commenters. 
urthermore, we determined that use of 
lis salary level yielded payments that 
rere more than adequate to ensure a 
Lifficienl skill level. The annual salary 
f $17,686 used in the October 20, 1992 
ile was derived from the U.S. Office of 
ersonnel Management's 1992 General 
chedule. 
In this proposed rule, we would 
ontinue to deem the salary of a Federal 
S-5 midlevel secretary as 
mresentalive of a photocopy operator's 
alary; however, we would update the 
gure to take into account increases in 
le payment rale of a midlevel secretary, 
hus, we are using the GS-5 annual 
ilary of $28,727 derived from the U.S. 
tffice of Personnel Management's 2002 
General Schedule to calculate the 
revised rate. 
C. Fringe Benefits 
In the October 20, 1992 final rule, we 
ascribed the fringe benefits of an 
employee to be 27.9 percent of the 
employee's salary, which was the 
standard percentage dictated by the cost 
principles set forth in the Office of 
Management and Budget (OMB) 
Circular A-76. While there may be other 
yardsticks to measure this component of 
costs, we find this to be a reasonable 
resource since the thrust of this OMB 
circular is to help the government 
compare potentially incurred costs to 
determine whether the costs can be 
more economically incurred internally 
or through contract with a commercial 
source. Therefore, we continue to use 
OMB Circular A-76 to calculate the 
annual fringe benefit cost. Accordingly, 
fringe benefits were calculated in this 
proposed rule based on 29.7 percent of 
the GS-5 salary as outlined in the OMB 
Circular A-76 Transmittal 
Memorandum 19—FY 2000 estimate. 
Thus, the annual fringe benefit cost is 
$8,532 ($28,727 * 29.7 percent). 
D. Number of Pages Copied Annually 
In this proposed rule, we are using 
364,320 pages per year in the 
calculation of the annual labor cost. In 
the October 20, 1992 rule, we 
determined that 364,320 was the 
number of pages that could reasonably 
be expected to be copied in a year. 
Earlier, in the proposed rule "Changes 
to Peer Review Organizations 
Regulations", published on March 16, 
1988 at 53 FR 8654, we had proposed 
the use of 748,000 pages per year in the 
calculation of the annual labor cost. 
This initial figure was determined based 
on copying documents at a rate of six 
pages per minute for each hour in an 8 
hour day, 5 days a week, 52 weeks per 
year. The estimate was based on hand 
feeding of documents into the 
photocopying machine for duplication, 
although we recognized that there are 
many photocopying tasks that may be 
accomplished through automatic feeds. 
Automatic feeds greatly increase the 
number of pages that can be generated 
by a machine on an hourly basis, and as 
a result, greatly decrease the cost of 
photocopying per page. 
In response to comments received on 
the March 16,1988 proposed rule (53 
FR 8654), we revised the 748,000 figure 
in the October 20, 1992 final rule to 
account for time spent by the photocopy 
machine operator in search and retrieval 
tasks, and time away from work on 
annual vacation, sick, and holiday 
leave. This resulted in a reduction from 
748,000 to 364,320 in our estimate of 
the number of pages that may be 
reasonably expected to be made 
annually, and a corresponding increase 
in the per-page labor rate. 
We are unaware of any significant 
changes in technology since the October 
20, 1992 final rule (57 FR 47779) that 
would lead to either a significant 
decrease or increase in the annual 
number of pages that may be copied. 
Nor are we aware of any changes that 
would significantly increase or decrease 
the time allocated to search and 
retrieval tasks. Therefore, we continue 
to use the 364,320 figure to calculate the 
per-page labor cost in this proposed 
rule. 
E. Calculation of Per-Page Labor Costs 
To determine the per-page labor cost, 
the total of salary ($28,727) and fringe 
benefits ($8,532) costs, which amount to 
$37,259, was divided by 364,320 pages, 
the number of copies made in a year, 
resulting in an annual labor cost per 
page of 10 cents ($37,259/364,320 
pages). 
F. Supply Costs 
In the October 20, 1992 final rule, 
supply costs were calculated based on 
0.5 cents per page for paper and 0.5 
cents per page for toner and developer. 
The paper cost was based on a cost of 
$25 per case of paper with 5,000 sheets 
in a case. The costs of toner and 
developer vary widely depending on the 
type of photocopy machine used. 
However, based on comments from 
hospitals and a large hospital 
association, it was determined at that 
time that a reasonable amount for toner 
and developer was 0.5 cents per page. 
The total proposed supply cost is 2.3 
cents per page. This is based on a per-
page paper cost of 0.5 cents and a 
developer and toner cartridge cost of 1.8 
cents per page. The paper costs were 
calculated based on $23 per case of 
paper with 5,000 sheets in a case. This 
equates to 0.5 cents per page ($23/ 
5,000). 
As previously stated, in the October 
20, 1992 rule the toner and developer 
costs of 0.5 cents per page were 
determined on the basis of comments 
received on the proposed rule. In this 
rule, we have used an objective 
methodology to calculate the per-page 
cost for toner and developer that can 
also be used in future updates. We 
calculated these costs using estimates of 
the costs for toner cartridges and 
developer drums contained in the GSA 
supply calalogue, and on the basis of a 
photocopy machine producing 364,320 
pages annually. 
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G. Payment Rate Per Page 
Consistent with § 476.78(c)(3), the 
payment rate per page is the total of the 
per-page labor cost and the per-page 
supply cost, which is equivalent to 12 
cents. The established calculation 
methodology actually results in a cost of 
12.3 cents per page, however, consistent 
with CMS policy and generally accepted 
mathematics principles, we chose to 
round down to 12 cents. We believe this 
decision is both reasonable and 
supportable, based on the fact that the 
higher amount substantially exceeds all 
published OMB inflation indexes, 
including the CPl-Wage index 
(photocopying expense is largely 
comprised of labor costs). 
H. Future Updates to Rate of Photocopy 
Reimbursement 
In addition to updating the rate of 
reimbursement for photocopies, we also 
propose to amend the existing 
regulation to permit the rate to be 
adjusted without undergoing notice-
and-comment rulemaking each time it 
needs to be adjusted to reflect 
inflationary or technology changes. 
We intend to review and adjust the 
rate periodically in accordance with the 
same factors considered in establishing 
the rate in the October 20,1992 final 
rule and the updated rate in this 
proposed rule. This review will include 
an examination of the labor and supply 
components of the formula, and we will 
update the rate as necessary to account 
for significant inflationary changes to 
these components. 
Absent some compelling reason, in 
future updates, we will continue to 
deem the salary and fringe benefits of a 
Federal government GS-5 midlevel 
secretary as representative of the salary 
and fringe benefits of a photocopy 
machine operator and use those values 
to calculate the reimbursement rate. 
Also, absent some compelling reason or 
major technological change that would 
lead to a significant increase or decrease 
in the number of pages that can be made 
annually, we will not change the 
number of pages used in calculating the 
rate. 
/. Reimbursement to Other PPS 
Providers of the Cost of Photocopying 
We also propose to provide for the 
payment of the expenses of furnishing 
photocopies to QIOs, to other providers 
subject to a PPS (for example, skilled 
nursing facilities (SNFs) and home 
health agencies (HHAs)), in accordance 
with the rules established at §476.78 for 
reimbursing PPS hospitals for these 
expenses. 
Current regulations do not address 
reimbursement for providers other than 
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hospitals for costs of photocopying 
medical records in cooperation with 
QIO review activities because in the 
past QIO review of providers other than 
hospitals was relatively insignificant. To 
the extent that this review activity took 
place, it was minimal, and the related 
costs were mcluded on the provider's 
cost report. SNFs, HHAs, and other 
providers have recently converted from 
the cost-based reimbursement system to 
a PPS. Because QIO review of these 
providers has been minimal or 
nonexistent, costs related to this activity 
are not adequately reflected in the base 
PPS rate. Therefore, we believe it is 
appropriate to provide for a means of 
paying for these costs when they occur. 
To accomplish this change, we propose 
to replace the more narrow term 
"hospitals" with "providers," in 
§ 476.78(b)(2) and (c), to include other 
providers subject to a PPS. 
Additionally, we propose revising the 
payment provisions for SNFs and HHAs 
by adding a paragraph at §413.355 and 
§ 484.265, that authorizes 
reimbursement for the costs of 
photocopying and mailing medical 
records required for QIO review, to 
SNFs and HHAs. 
We also propose amending 
§ 476.78(d) to provide that, as with other 
disputes regarding Medicare payment to 
providers, disputes concerning 
payments for costs related to QIO 
review under §476.78 and the other 
payment provisions of the Medicare 
statute and regulations must be 
presented in accordance with the 
administrative and judicial review 
requirements of section 1878 of the Act 
and subpart R of 42 CFR part 405. 
Ill, Collection of Information 
Requirements 
Under the Paperwork Reduction Act 
(PRA) of 1995, agencies are required to 
provide 60-day notice in the Federal 
Register and solicit public comment 
before a collection of information 
requirement is submitted to the Office of 
Management and Budget (OMB) for 
review and approval. In order to fairly 
evaluate whether an information 
collection should be approved, section 
3506(c)(2)(A) of the PRA or 1995 
requires that we solicit comment on the 
following issues: 
• Whether the information collection 
is necessary and useful to carry out the 
proper functions of the agency; 
• The accuracy of the agency's 
estimate of [he information collection 
burden; 
• The quality, utility, and clarity of 
the information to be collected; and 
• Recommendations to minimize the 
information collection burden on the 
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affected public, including automated 
collect]on techniques. 
Section 476.78 of this regulation 
contains information collection 
requirements. In summary, §476.78 
requires providers to submit 
information to the QIO during the 
conduct of a QIO review. Because this 
information is collected during the 
conduct of an audit, investigation, and/ 
or an administrative action, we believe 
these collection requirements are not 
subject to the PRA as stipulated under 
5 CFR 1320.4. 
If you have any comments on any of 
these information collection and record 
keeping requirements, please mail the 
original and 3 copies directly to the 
following: 
Centers for Medicare and Medicaid 
Services, Office of Information 
Services, Standards and Security 
Group, Division of CMS Enterprise 
Standards, 
Room N2-14-26, 7500 Security 
Boulevard, Baltimore, MD 21244-1850. 
Attn: John Burke CMS-3055-P; and 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Room 10235, New 
Executive Office Building, 
Washington, DC 20503, Attn: 
Allison Eydt, CMS Desk Officer, 
CMS-3055-P. 
IV. Response to Comments 
Because of the large number of items 
of correspondence we normally receive 
on Federal Register documents 
published for comment, we are not able 
to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the DATES section of 
this preamble, and, if we proceed with 
a subsequent document, we will 
respond to the major comments in the 
preamble to that document. 
V. Regulatory Impact Statement 
We have examined the impacts of this 
proposed rule as required by Executive 
Orders 12866 (September 1993, 
Regulatory Planning and Review) and 
the Regulatory Flexibility Act (RFA) 
(September 19, 1980 Pub. L. 96-354). 
Executive Order 12866 directs 
agencies to assess all costs and benefits 
of available regulatory alternatives and 
when regulation is necessary, to select 
regulatory approaches that maximize 
net benefits (including potential 
economic, environmental, public health 
and safety effects, distributive impacts, 
and equity). A regulatory impact 
analysis (RIA) must be prepared for 
rules that constitute significant 
regulatory action, including rules that 
have an economic effect of $100 million 
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r more annually. This proposed rule is 
ot a major rule in terms of the 
^gregate costs involved. 
The 53 separate QIO contracts are 
warded on a staggered 3-year basis, 
urrent sixth scope of work contracts 
rovide photocopy reimbursement costs 
f 7 cents per page. The total dollars 
udgeted were $8,6 million per year and 
le 3-year costs were $25.9 million. We 
Btimate by the time this regulation is 
ublished in final, 19 QIOs will have 
Dmpleted their 6th round contracts and 
le other 34 will have less than 153 
lonths (combined) out of a total of 636 
lonths (for all 53 QIOs) remaining in 
le final year of their 6th round 
Dntracts. This translates to 24 percent 
f the final 6th round year. As such, we 
roject this regulation will increase the 
Dsts in the last (i.e., current) year of the 
h scope of work by $1.5 million above 
le previous budgeted level of $8.6 
iillion, to a total of $10.1 million, 
owever, in future years—based on the 
dl 12 months and all 53 QIOs under 
mtract—the increase will be nearly 
3.2 million annually. 
Thus, we have determined that this 
roposed rule is not a major rule with 
;onomically significant effects because 
would not result in increases in total 
cpenditures of $100 million or more 
sr year. We have also determined that 
does not otherwise constitute 
gnificant regulatory action. 
The RFA requires agencies to analyze 
Dtions for regulatory relief of small 
isinesses. For purposes of the RFA, 
nail entities include small businesses, 
Dnprofit organizations, and 
rvernmental agencies. Most hospitals 
id most other providers and suppliers 
e small entities, either by nonprofit 
atus or by having revenues of $5 
illion to $25 million or less annually 
ee 65 FR 69432). Individuals and 
ates are not included in the definition 
a small entity. 
We generally prepare a regulatory 
3xibility analysis that is consistent 
ith the RFA unless we certify that a 
tie will not have a significant impact 
l a substantial number of small 
itities. We have not prepared an 
mlysis for the RFA because we have 
jtermined, and certify, that this 
•oposed rule would have no significant 
;onomic impact on small entities. The 
•oposed regulation would not impose 
ly economic or operational regulatory 
lrdens on small entities. The 
gulation would only assist providers 
performing the tasks required under 
e QIO program sixth scope of work, by 
creasing the reimbursement for 
oviding copies of documents to the 
\Os. 
Section 1102(b) of the Act requires us 
to prepare a regulatory impact analysis 
if a rule may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. This 
analysis must conform to the provisions 
of section 603 of the RFA. For purposes 
of section 1102(b) of the Act, we define 
a small rural hospital as a hospital that 
is located outside of a Metropolitan 
Statistical Area and has fewer than 100 
beds. We have not prepared an analysis 
for section 1102(b) of the Act because 
we have determined that this proposed 
regulation would not have a significant 
impact on the operations of small rural 
hospitals for the reasons stated above in 
our discussion of the RFA. 
Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies prepare an 
assessment of anticipated costs and 
benefits before issuing any rule that may 
result in an expenditure in any 1 year 
by State, local, or tribal governments, in 
the aggregate, or by the private sector, of 
$110 million or more. We have 
determined that this proposed rule 
would not result in such an 
expenditure. Rather, the proposed rule 
would benefit providers by increasing 
the photocopy reimbursement rate. 
Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a rule 
that imposes substantial direct 
compliance costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
We have reviewed this proposed rule 
under the threshold criteria of Executive 
Order 13132 and have determined that 
it would not have a substantial direct 
effect on the rights, roles, and 
responsibilities of States or local 
governments. 
In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 
List of Subjects 
42 CFR Part 412 
Administrative practice and 
procedure, Health facilities, Medicare, 
Puerto Rico, Reporting and 
recordkeeping requirements. 
42 CFR Part 413 
Health facilities, Kidney diseases, 
Medicare, Puerto Rico, Reporting and 
recordkeeping requirements. 
42 CFR Part 476 
Grant programs—health, Health care, 
Health facilities, Health professions, 
Quality Improvement Organizations 
(QIO), reporting and recordkeeping 
requirements. 
42 CFR Part 484 
Health facilities, Health professions, 
Medicare, Reporting and recordkeeping 
requirements. 
For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services proposes to amend 
42 CFR chapter IV to read as follows: 
PART 412—PROSPECTIVE PAYMENT 
SYSTEMS FOR INPATIENT HOSPITAL 
SERVICES 
1.The authority citation for part 412 
continues to read as follows: 
Authority: Sees. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 
2. In §412.115, revise paragraph (c) to 
read as follows: 
§412.115 Additional payments. 
* * * * * 
(c) QIO photocopy and mailing costs. 
An additional payment is made to a 
hospital in accordance with §476.78 of 
this chapter for the costs of 
photocopying and mailing medical 
records requested by a QIO. 
PART 413—PRINCIPLES OF 
REASONABLE COST 
REIMBURSEMENT; PAYMENT FOR 
END-STAGE RENAL DISEASE 
SERVICES; PROSPECTIVELY 
DETERMINED PAYMENT RATES FOR 
SKILLED NURSING FACILITIES 
1. The authority citation for part 413 
continues to read as follows: 
Authority: Sees. 1102, 1812(d), 1814(b), 
1815, 1833(a), (i), and (n), 1871, 1881, 1883, 
and 1886 of the Social Security Act (42 
U.S.C. 1302, 1395d(d), 13951(b), 13951(a), (i), 
and (n), 1395hh, 1395rr, 1395tt, and 
1395ww). 
2. Add a new §413.355 to read as 
follows: 
§413.355 Additional payment: QIO 
photocopy and mailing costs. 
An additional payment is made to a 
skilled nursing facility in accordance 
with § 476.78 of this chapter for the 
costs of photocopying and mailing 
medical records requested by a QIO. 
PART 476—UTILIZATION AND 
QUALITY CONTROL REVIEW 
1. The authority citation for part 476 
continues to read as follows: 
Authority: Sees 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 
2. In §476.78, revise the introductory 
text to paragraph (b); revise paragraphs 
(b)(2), (b)(4), and the introductory text to 
paragraph (c); add new paragraph (c)(4); 
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and revise paragraph (d) to read as 
follows: 
§476.78 Responsibil i t ies of health care 
providers. 
* * * * * 
(b) Cooperation with QIOs. Health 
care providers that submit Medicare 
claims must cooperate in the 
assumption and conduct of QIO review. 
Providers must— 
* * * * * 
(2) Provide patient care data and other 
pertinent data to the QIO at the time the 
QIO is collecting review information 
that is required for the QIO to make its 
determinations. The provider must 
photocopy and deliver to the QIO all 
required information within 30 days of 
a request. QIOs pay providers paid 
under the prospective payment system 
for the costs of photocopying records 
requested by the QIO in accordance 
with the payment rate determined under 
the methodology described in paragraph 
(c) of this section and for first class 
postage for mailing the records to the 
QIO. When the QIO does postadmission, 
preprocedure review, the facility must 
provide the necessary information 
before the procedure is performed, 
unless it must be performed on an 
emergency basis. 
* * * * * 
(4) When the provider has issued a 
written determination in accordance 
with § 412.42(c)(3) of this chapter that a 
beneficiary no longer requires inpatient 
hospital care, it must submit a copy of 
its determination to the QIO within 3 
working days. 
* * * * * 
(c) Photocopying reimbursement 
methodology for prospective payment 
system providers. Providers subject to 
the prospective payment system are 
paid for the photocopying costs that are 
directly attributable to the providers' 
responsibility to the QIOs to provide 
photocopies of requested provider 
records. The payment is in addition to 
payment already provided for these 
costs under other provisions of the 
Social Security Act and is based on a 
fixed amount per page as determined by 
CMS as follows: 
* * * * * 
(4) CMS will periodically review the 
photocopy reimbursement rate to ensure 
that il still accurately reflects provider 
costs. CMS will publish any changes to 
the rate in a Federal Register notice. 
(d) Appeals. Reimbursement for the 
costs of photocopying and mailing 
records for QIO review is an additional 
payment lo providers under the 
prospective payment system, as 
specified in §§412.115, 413.355, and 
484.265 of this chapter. Thus, appeals 
concerning these costs are subject to the 
review process specified in part 405, 
subpart R of this chapter. 
PART 484—HOME HEALTH SERVICES 
1. The authority citation for part 484 
continues to read as follows: 
Authority: Sees. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395(hh) unless otherwise indicated. 
2. Add a new § 484.265 to read as 
follows: 
§484.265 Additional payment. 
An additional payment is made to a 
home health agency in accordance with 
§ 476.78 of this chapter for the costs of 
photocopying and mailing medical 
records requested by a QIO. 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Prcgram) 
Dated: March 27, 2002. 
Thomas A. Scully, 
Administrator, Center for Medicare fr 
Medicaid Services. 
Approved: August 8, 2002. 
Tommy G. Thompson, 
Secretary. 
[FRDoc. 02-29076 Filed 11-21-02; 8:45 am) 
BILLING CODE 4120-O1-P 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Centers for Medicare & Medicaid 
Services 
42 CFR Part 418 
[CMS-1022-P] 
RIN 0938-AJ36 
Medicare Program; Hospice Care 
Amendments 
AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 
SUMMARY: This proposed rule would 
revise existing regulations that govern 
coverage and payment for hospice care 
under the Medicare program. These 
revisions are required by the Balanced 
Budget Acl of 1997 (BBA), the Medicare, 
Medicaid, and SCHIP Balanced Budget 
Refinement Acl of 1999 (BBRA), and the 
Medicare, Medicaid, and SCHIP 
Benefits Improvement and Protection 
Act of 2000 (B1PA). 
The BBA made changes to the time 
frame for completion of a physician's 
certification for admission of a palienl; 
the duration of benefit periods; the 
requirement that hospices make certain 
services available on a 24-hour basis; 
the required core services; the coverage 
of services specified in a patient's plan 
of care; and the payment of claims 
according to area. The BBA also 
established hospice payment rates for 
Federal1 fiscal years 1998 through 2002. 
BBRA amended those rates. BIPA 
further amended those rates and 
clarified the physician certification rule. 
This rule would also add to existing 
regulations certain established Medicare 
hospice policies that currently are 
available only in policy memoranda. 
These policies clarify the regulations 
regarding the content of the certification 
of terminal illness and the admission to, 
and discharge from, a hospice. 
This rule does not address the 
requirement for hospice data collection, 
the changes to the limitation of liability 
rules, or the changes to the hospice 
conditions of participation that were 
included in the BBA. 
DATES: Comments will be considered if 
we receive them at the appropriate 
address, as provided below, no later 
than 5 p.m. on January 21, 2003. 
ADDRESSES: In commenting, please refer 
to file code CMS-1022-P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. Mail written comments 
(one original and three copies) to the 
following address ONLY: Centers for 
Medicare & Medicaid Services, 
Department of Health and Human 
Services, Attention: CMS-1022-P, Box 
8010, Baltimore, MD 21244-8010. 
Please allow sufficient time for mailed 
comments to be timely received in the 
event of delivery delays. 
If you prefer, you may deliver (by 
hand or courier) your written comments 
(one original and three copies) to one of 
the following addresses: 
Hubert H. Humphrey Building, Room 
443-G, 200 Independence Avenue, 
SW., Washington, DC 20201, or 
Room C5-14-03, 7500 Security 
Boulevard, Baltimore, Maryland 
21244-1850. 
(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, comrnenters are 
encouraged lo leave their comments in 
the CMS drop slots located in the main 
lobby o f the building. A stamp-in clock 
is available for comrnenters wishing to 
retain a proof of filing by stamping in 
and retaining an extra copy of the 
comments being filed.) 
Comments mailed to the addresses 
indicated as appropriate for hand or 
ADDENDUM D 
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Revising paragraph (d) mtioductoiy 
agraph, 
Revising paragiaph 
10)mhoductory text, and 
Revising paragraph (e)(ll) 
"he revisions read as follows 
J 864 Monitoring requirements 
* * * * 
d) Continuous opacity momtonng 
tern (COMS) The owner or operator 
3ach affected kraft or soda recovery 
nace or lime kiln equipped with an 
P must install, calibrate, maintain, 
1 operate a COMS accoidmg to the 
ivisions m §§ 63 6(h) and 63 8 and 
agraphs (d)(1) thiough (4) of tins 
tion 
* * * * 
e) * * * 
10) The owner oi operator of each 
3cted kraft or soda recovery furnace, 
lere 
PM = overall PM emission limit for all 
existing process units in the 
chemical recovery system at the 
kraft or soda pulp mill, kg/Mg (lb/ 
ton) of black liquor solids fired 
r RF = reference concentration of 0 10 
g/dscra (0 044 gr/dscf) corrected to 
8 percent oxygen for existing kraft 
or soda recovery furnaces 
} ,ot = sum of the average volumetric 
gas flow rates measured during the 
performance test and corrected to 8 
percent oxygen for all existing 
recovery furnaces in the chemical 
recovery system at the kraft or soda 
pulp mill, dry standard cubic 
meters per minute (dscm/mm) (dry 
standaid cubic feet per minute 
(dscf/rnin)) 
TLK = leference concenti ation of 0 15 
g/dscm (0 064 gr/dscf) corrected to 
10 percent oxygen for existing kiaft 
or soda lime kilns 
KIOI = sum of the average volumetric 
gas flow lates measured during the 
performance test and corrected to 
10 pei cent oxygen foi all existing 
lime kilns in the chemical recoveiy 
system at die kraft oi soda pulp 
mill, dscm/mm (dscf/mm) 
= conversion factor, 1 44 
minutes kilogram/day gram 
(mm kg/d g) (0 206 minutes pound/ 
day gram (mm b/d gr)) 
,S|0i = sum of the average black liquoi 
solids firing rates of all existing 
recovery furnaces m the chemical 
recoveiy system at the baft or soda 
pulp mill measured during the 
hi aft oi soda lime kiln, sulfite 
combustion unit, or kraft oi soda smelt 
dissolving tank equipped with a wet 
scrubber must install, calibrate/ 
maintain, and opeiate a CPMS that can 
be used to determine and record the 
pressure diop across the scrubber and 
the scrubbing liquid flow rate at least 
once every successive 15 minute period 
using die procedures m § 63 8(c), as 
well as the procedures in paragraphs 
(e)(10)(i) and (n) of dns section 
* * «$ * * * 
(llj The owner or operator of each 
affected semichemical combustion unit 
equipped with an RTO must install, 
calibrate, maintain, and operate a CPMS 
that can be used to determine and 
record the operating temperature of the 
RTO at least once every successive 15-
mmute period using the procedures m 
performance test, megagrams per 
day (Mg/d) (tons per day (ton/d)) of 
black liquor solids fired 
ERlrcr SDT = reference emission rate of 
0 10 kg/Mg (0 20 lb/ton) of black 
liquor solids fired for existing kraft 
or soda smelt dissolving tanks 
* * * * * 
[FE Doc 03-30265 Filed 12-4-03, 8 45 am] 
SUMMARY This final rule increases the 
rate of reimbursement for expenses 
incurred by prospective payment system 
(PPS) hospitals for photocopying 
medical records requested by Quality 
Improvement Organizations (QIOs), 
foimeily known as Utilization and 
Quality Control Peei Review 
Organizations (PROs) We are mci easing 
the rate fiom 7 cents pei page to 12 
§ 63 8(c) The rnomtoi must compute 
and record the opeiatmg temperature at 
the point of incineration of effluent 
gases that aie emitted using a 
temperature monitor accurate to within 
±1 percent of the temperature being 
measured 
* * * * * 
• 4 Section 63 865 is amended by 
levismg paragraph (a)(1) to read as 
follows 
§ 63 865 Performance test requirements 
and test methods 
* * * * * 
(a) * * * 
(1) Determine the overall PM emission 
limit for tbe, chemical recoveiy system 
at the mill using Equation 1 of dns 
section as follows 
cents per page to reflect inflationary 
changes in tlie labor and supply cost 
components of the formula 
This final rule also provides for the 
periodic review and adjustment of the 
per page reimbursement rate to account 
for inflation and changes m technology 
The methodology for calculating the 
per page reimbursement rate will 
remain unchanged 
We are also providing for the payment 
of the expenses of furnishing 
photocopies to QIOs, to other providers 
subject to a PPS (for example, skilled 
nursing facilities and home heahh 
agencies), in accordance with the rules 
established for reimbursing PPS 
hospitals for these expenses 
EFFECTIVE DATE These regulations are 
effective on January 5, 2004 
FOR FURTHER INFORMATION CONTACT Les 
Caplan, (410) 786-7223 
SUPPLEMENTARY INFORMATION: 
I. Background 
Section 1866(a)(1)(F) of the Social 
Security Act (the Act) requires a 
hospital, as a condition of Medicare 
participation, to entei into an agreement 
with a quality improvement 
organization (QIO), for the peer leview 
of Medicare services provided by the 
hospital (Note QIOs were formerly 
known as peer review organizations 
(PROs) We published a final rule with 
comment period on May 24, 2002 (67 
FR 36539), changing the name to QIOs ) 
Our legiilations at 42 CFK 476 78 
provide that health caie facilities that 
EL PM 
[ (C r e r ,R r ) (QRf ,o . ) + ( C r e f , L K ) ( Q L K l o l ) ] ( F l ) 
(BLS10t) ' 
+ ER1 icfSDT (Eq 1) 
BILLING CODE 6560-50-P 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Centers for Medicare & Medicaid 
Services 
42 CFR Parts 412, 413, 476, and 484 
[CMS-3055-F] 
RIN 0938-AK68 
Medicare Program, Photocopying 
Reimbursement Methodology 
AGENCY. Centers for Medicare & 
Medicaid Services (CMS), HHS 
ACTION Final rule 
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submit Medicare claims must cooperate 
in die conduct of QIO reviews, 
including providing the QIO with 
information necessary to its 
determinations. This often includes 
providing the QIO with photocopies of 
patients' medical records. 
We published a final rule on October 
20, 1992, in the Federal Register (57 FR 
47779), following notice-and-comment 
rulemaking, which established a 
formula for calculating the rate of 
reimbursement for tiiese photocopy 
costs incurred by hospitals. Using this 
formula, we set the rate at 7 cents per 
page. The regulation requires us to 
determine a fixed payment amount per 
page by adding per-page labor costs and 
per-page supply costs. The regulation 
also provides for Medicare payment for 
the costs of first class postage for 
mailing records to QlOs. As discussed 
in detail in the October 20, 1992, final 
rule (57 FR 47779), the payment 
established by §476.78 represents an 
additional payment to hospitals under 
the prospective payment system (PPS) 
for photocopy costs. Payment for the 
equipment and overhead costs 
associated with furnishing the QIO with 
required documentation is made under 
other Medicare payment provisions for 
capital-related costs and inpatient 
operating costs. 
The formula for calculating the per-
page reimbursement rate for 
photocopies is set forth at § 476.78(c), 
which provides: 
Photocopying reimbursement 
methodology for prospective payment 
system hospitals. Hospitals subject to 
the prospective payment system are 
paid for the photocopying costs that are 
directly attributable to the hospitals' 
responsibility to the QIOs to provide 
photocopies of requested hospital 
records. The payment is in addition to 
payment already provided for these 
costs under other provisions of die 
Social Security Act and is based on a 
fixed amount per page as determined by 
CMS as follows: 
(1) Step one. CMS adds the annual 
salary of a photocopy machine operator 
and die costs of fringe benefits as 
determined in accordance with the 
principles set forth in OMB circular A-
76. 
(2) Step two. CMS divides the amount 
determined in paragraph (c)(1) of this 
section by the number of pages that can 
be reasonably expected to be made 
annually by the photocopy machine 
operator to establish the labor cost per 
page. 
(3) CMS adds to the per-page labor 
cost determined in paragraph (c)(2) of 
this section the per-page costs of 
supplies. 
Using this formula we established the 
per-page rate of 7 cents in die October 
20,1992, final rule. The validity of this 
rule and its reimbursement 
methodology were challenged in a 
certified class action by Medicare— 
participating hospitals, in the U.S. Court 
of Appeals for the Ninth Circuit. Queen 
of A ngels/Hollywood Presbyterian 
Medical Center v. Shalala, 65 F.3d 1472, 
1476 (9th Cir. 1995). The Court of 
Appeals upheld die validity of our 
photocopy reimbursement methodology 
and sustained the lawfulness of the 7 
cents per page rate established in the 
rule. 
Due to increases in labor and supply 
costs, we are increasing the 
reimbursement rate from 7 cents per 
page to 12 cents per page in accordance 
with the established court-approved 
methodology set forth in § 476.78(c). 
Current Photocopy Reimbursement Rate 
Under the current regulation, we 
apply a uniform per-page rate on a 
nationwide basis to all PPS hospitals 
that have QIO agreements. We base the 
calculation on labor and supply costs. 
The calculation in the current rule, as 
discussed in the preamble to the 
October 20, 1992, rule, is based on the 
following: 
• An operator will copy 
approximately 364,320 pages annually. 
• The salary level of an operator is 
equivalent to a GS-5 experienced 
midlevel secretary ($17,686) plus 27.9 
percent fringe benefits ($4,934) for a 
total salary of $22,620. 
• Paper costs are 0.5 cents per page 
($25 per case of paper with 5,000 sheets 
in a case). 
• Toner and developer costs are 0.5 
cents per page. 
The total cost per page is 7 cents. 
II. Provisions of the Proposed 
Regulations 
On November 22, 2002, we published 
a proposed rule (67 FR 70358) in which 
we proposed to increase the rate of QIO-
related photocopy reimbursement from 
7 cents to 12 cents per page. We 
calculated this rate by updating the 
salary, fringe benefits, and supply 
figures used in the October 20, 1992, 
final rule. In accordance with the 
methodology al § 476.78(c), we 
considered the following factors in 
calculating the proposed rate: (1) The 
labor costs associated with 
photocopying and (2) the costs of 
supplies. 
A. Labor Costs 
Labor costs were calculated consistent 
with the methodology at § 476.78(c), 
first, by adding the annual salary of a 
photocopy machine operator with the 
costs of fringe benefits, and second, by 
dividing diat sum by die number of 
pages diat can reasonably be expected to 
be made in a year. 
B. Annual Salary of a Photocopy 
Machine Operator 
In the October 20, 1992, rule, we 
adopted the salary level for an 
experienced (GS-5) midlevel secretary 
in the Federal government as 
representative of that of a photocopy 
machine operator. Use of this figure 
approximated or exceeded die actual 
salary information for individuals 
performing these tasks that had been 
submitted by various commenters. 
Furthermore, we determined that use of 
this salary level yielded payments that 
were more than adequate to ensure a 
sufficient skill level. The annual salary 
of $17,686 used in the October 20, 1992, 
rule was derived from the U.S. Office of 
Personnel Management's 1992 General 
Schedule. 
In this final rule, we will continue to 
deem the salary of a Federal GS-5 
midlevel secretary as representative of a 
photocopy operator's salary; however, 
we will update the figure to take into 
account increases in the payment rate of 
a midlevel secretary. Thus, as discussed 
in the proposed rule, we are using the 
GS-5 annual salary of $28,727 derived 
from the U.S. Office of Personnel 
Management's 2002 General Schedule to 
calculate the revised rate. 
C. Fringe Benefits 
In the October 20, 1992, final rule, we 
ascribed the fringe benefits of an 
employee 1o be 27.9 percent of the 
employee's salary, which was the 
standard percentage dictated by the cost 
principles set forth in the Office of 
Management and Budget (OMB) 
Circular A-76. While there may be other 
yardsticks to measure this component of 
costs, we find this to he a reasonable 
resource since the thrust of this OMB 
circular is to help the government 
compare potentially incurred costs to 
determine whether the costs can be 
more economically incurred internally 
or through contract with a commercial 
source. Therefore, we continue to use 
OMB Circular A-76 to calculate the 
annual fringe benefit cost. Accordingly, 
fringe benefits were calculated in the 
November 22, 2002, proposed rule 
based on 29.7 percent of the GS-5 salary 
as outlined in the OMB Circular A-76 
Transmittal Memorandum 19—FY 2000 
estimate. Thus, the annual fringe benefit 
cost is $8,532 ($28,727 * 29.7 percent). 
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Number of Pages Copied Annually 
[n this final rule, we are using 364,320 
ges per year in the calculation of die 
nual labor cost. In the October 20, 
92, rule, we determined that 364,320 
is die number of pages diat could 
isonably be expected to be copied in 
'ear. Earlier, in the proposed rule 
hanges to Peer Review Organizations 
gulations", published on March 16, 
88, at 53 FR 8654, we had proposed 
3 use of 748,000 pages per year in the 
Iculation of the annual labor cost, 
ds initial figure was determined based 
copying documents at a rate of six 
ges per minute for each hour in an 8 
iiir day, 5 days a week, 52 weeks per 
ar. The estimate was based on hand 
3ding of documents into the 
Lotocopying machine for duplication, 
hough we recognized that there are 
any photocopying tasks that may be 
complished through automatic feeds, 
ltomatic feeds greatly increase the 
imber of pages that can be generated 
a machine on an hourly basis, and as 
•esult, greatly decrease the cost of 
Lotocopying per page. 
In response to comments received on 
e March 16, 1988, proposed rule (53 
I 8654), we revised the 748,000 figure 
the October 20, 1992, final rule to 
count for time spent by the photocopy 
achine operator in search and retrieval 
sks, and time away from work on 
mual vacation, sick, and holiday 
ave. This resulted in a reduction from 
-8,000 to 364,320 in our estimate of 
e number of pages that may be 
asonably expected to be made 
mually, and a corresponding increase 
the per-page labor rate. 
We are unaware of any significant 
Langes in technology since the October 
), 1992, final rule (57 FR 47779) that 
ould lead to either a significant 
jcrease or increase in die annual 
imber of pages that may be copied, 
or are we aware of any changes that 
ould significantly increase or decrease 
e time allocated to search and 
trieval tasks. Therefore, we continue 
use the 364,320 figure to calculate the 
sr-page labor cost. 
Calculation ofPer-Page Labor Costs 
To determine the per-page labor cost, 
ie total of salary ($28,727) and fringe 
mefits ($8,532) costs, which amount to 
37,259, was divided by 364,320 pages, 
ie number of copies made in a year, 
suiting in an annual labor cost per 
age of 10 cents ($37,259/364,320 
ages). 
Supply Costs 
In the proposed rule, we proposed a 
ital supply cost of 2.3 cents per page. 
This is based on a per-page paper cost 
of 0.5 cents and a developer and toner 
cartridge cost of 1.8 cents per page. The 
paper costs were calculated based on 
$23 per case of paper with 5,000 sheets 
in a case. This equates to 0.5 cents per 
page ($23/5,000). 
In this rule, we used an objective 
methodology to calculate the per-page 
cost for toner and developer that can 
also be used in future updates. We 
calculated these costs using estimates of 
the costs for toner cartridges and 
developer drums contained in the 
General Services Administration (GSA) 
supply catalogue, and on the basis of a 
photocopy machine producing 364,320 
pages annually. 
G. Payment Rate Per Page 
Consistent with § 476.78(c)(3), the 
payment rate per page is the total of the 
per-page labor cost and the per-page 
supply cost, which is equivalent to 12 
cents. The established calculation 
methodology actually results in a cost of 
12.3 cents per page, however, consistent 
with our policy and generally accepted 
mathematics principles, we chose to 
round down to 12 cents. We believe this 
decision is both reasonable and 
supportable, based on the fact tiiat the 
higher amount substantially exceeds all 
published OMB inflation indexes, 
including the Consumer Price Index 
(CPI)-Wage index (photocopying 
expense is largely comprised of labor 
costs). 
H. Future Updates to Rate of Photocopy 
Reimbursement 
In addition to updating the rate of 
reimbursement for photocopies, we are 
also amending the existing regulation to 
permit the rate to be adjusted without 
undergoing notice-and-comment 
rulemaking each time it needs to be 
adjusted to reflect inflationary or 
technology changes. 
We intend to review and adjust the 
rate periodically in accordance with the 
same factors considered in establishing 
the rate in the October 20, 1992, final 
rule and the updated rate in this final 
rule. This review will include an 
examination of the labor and supply 
components of the formula, and we will 
update the rate as necessary to account 
for significant inflationary changes to 
these components. 
Absent some compelling reason, in 
future updates, we will continue to 
deem the salary and fringe benefits of a 
Federal government GS-5 midlevel 
secretary as representative of the salary 
and hinge benefits of a photocopy 
machine operator and use diose values 
to calculate the reimbursement rate. 
Also, absent some compelling reason or 
major technological change that would 
lead to a significant increase or decrease 
in die number of pages that can be made 
annually, we will not change the 
number of pages used in calculating the 
rate. 
I. Reimbursement to Other PPS 
Providers of the Cost of Photocopying 
We will provide for die payment of 
the expenses of furnishing photocopies 
to QIOs, to other providers subject to a 
PPS (for example, skilled nursing 
facilities (SNFs) and home health 
agencies (HHAs)), in accordance with 
the rules established at §476.78 for 
reimbursing PPS hospitals for diese 
expenses. 
Current regulations do not address 
reimbursement for providers other than 
hospitals for costs of photocopying 
medical records in cooperation with 
QIO review activities because in the 
past QIO review of providers odier than 
hospitals was relatively insignificant. To 
the extent that this review activity took 
place, it was minimal, and the related 
costs were included on the provider's 
cost report. SNFs, HHAs, and other 
providers have recently converted from 
the cost-based reimbursement system to 
a PPS. Because QIO review of these 
providers has been minimal or 
nonexistent costs related to this activity 
are not adequately reflected in the base 
PPS rate. Therefore, we believe it is 
appropriate to provide for a means of 
paying for these costs when tiiey occur. 
To accomplish this change, we will 
replace the more narrow term 
"hospitals" with "providers," in 
§476.78(b)(2) and (c),to include other 
providers subject to a PPS. 
Additionally, we will revise the 
payment provisions for SNFs and HHAs 
by adding a paragraph at § 413.355 and 
§484.265, that authorizes 
reimbursement for the costs of 
photocopying and mailing medical 
records required for QIO review, to 
SNFs and HHAs. 
We will amend § 476.78(d) to provide 
that, as with other disputes regarding 
Medicare payment to providers, 
disputes concerning payments for costs 
related to QIO review under § 476.78 
and the other payment provisions of the 
Medicare statute and regulations must 
be presented in accordance with die 
administrative and judicial review 
requirements of section 1878 of the Act 
and subpart R of 42 CFR part 405. 
III. Analysis of and Responses to Public 
Comments 
We received three timely items of 
correspondence in response to die 
proposed rule published on November 
22, 2002. A summary of die major issues 
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raised in those comments and our 
responses follow: 
Comment: One QIO commented that 
the November 22, 2002, proposed rule 
would increase pass-through photocopy 
costs well beyond the amount budgeted 
in their seventh round Medicare 
contract. This increase could cause the 
QIO to exceed the total cost of its 
contract. 
Response: Increased photocopying 
costs are included in the seventh round 
scope of work funding level. However, 
these costs are a true pass-through; that 
is, CMS is responsible for paying 
providers, and CMS uses its QIO 
contractors as the vehicle to pay them. 
Although CMS does not anticipate 
increasing the total cost of each QIO 
contract immediately upon publication 
of this rule, any time a QIO believes it 
will exceed the total cost of its contract, 
the QIO should immediately notify CMS 
(see "Limitation of Cost" clause in the 
seventh round contract). If the excess 
costs are the result of increased 
photocopying reimbursement, CMS will 
exercise one of the four options CMS 
always uses in similar cases—we will 
either request that money be added to 
the contract, reduce work, ask the QIO 
to move funds between cost centers or 
line items, or some combination of these 
options. In no case will CMS expect the 
QIO to absorb any excess pass-through 
with existing contract funds without a 
corresponding reduction or shifting in 
level of effort. 
Commanf; One hospital commented 
that the method for calculating labor 
costs described in section Il.A of the 
preamble of the November 22, 2002, 
proposed rule only provides for the cost 
of a photocopy machine operator, while 
in actual practice a significant portion of 
records reproduction time should he 
attributed to record retrieval, review, 
and re-filing by a records technician. 
The hospital further stated its pay scale 
for a records technician ranges from 
$8.30 to $11.22 per hour. 
Response: We agree with diis 
comment. However, in section II.D of 
the preamble of the November 22, 2002, 
proposed rule, we explained how we 
calculated the estimated number of 
pages copied annually. As discussed in 
detail at 57 FR 47780, this estimate was 
adjusted before publication of the 
current regulation to take into account 
the appropriate amount of labor time 
required to perform all of die steps that 
are performed in addition to die actual 
photocopying, such as logging in the 
request, retrieving the record, refiling 
the record, and mailing copies. Thus, 
the term "photocopy machine operator" 
can reasonably be interpreted to include 
records technicians or anyone else 
directly involved in die hands-on 
process. Furdier, section II.B of the 
preamble of the November 22, 2002, 
proposed rule explains diat we used an 
updated representative annual salary of 
$28,727, or an hourly rate of $13.81, 
which exceeds diis provider's salary 
range for a records technician. 
Therefore, we have not increased the 
per-page reimbursement rate based on 
this comment. 
Comment: Another commenter 
questioned die raw data we applied to 
the approved methodology for 
calculating the per-page cost of 
photocopying medical records. 
Although this commenter strongly 
supported the three primary objectives 
of the rule (to increase reimbursement, 
extend provisions of the rule to all PPS 
providers, and allow for periodic 
adjustment of rates witiiout notice and 
comment rulemaking), the commenter 
contended the rate should be 
significantly higher than the proposed 
12 cents per page. 
In particular, this organization stated 
the proposed labor rate is insufficient to 
retain qualified personnel in die private 
sector, fringe benefit rates are too low, 
the number of pages copied annually is 
too high due to recent Heahh Insurance 
Portability and Accountability Act of 
1996 (HIPAA) requirements, and the 
cost of supplies is too low as a result of 
comparing GSA bulk purchase costs to 
actual costs available to private sector 
companies. The commenter believes we 
used the October 20, 1992, regulation as 
a starting point for current calculations 
and that regulation was based on 
artificially low cost assumptions. 
The commenter supports extending 
the proposed reimbursement 
methodology to non-hospital PPS 
providers and also supported the 
periodic review provisions. However, 
the commenter asked us to amend the 
rate review section to require such a 
review at no more dian 5-year intervals. 
Response: In this rule, we used recent 
cost data to calculate the proposed per-
page photocopy costs and did not 
simply build on 1992 data. However, we 
believe diat the data used in bodi this 
rule and the 1992 rule is reasonable and 
accurately reflects the costs associated 
with this responsibility. Further, we 
believe die proposed representative 
salary and fringe benefit rates of $28,727 
and 29.7 percent, respectively, are 
reasonable and sufficient to attract and 
retain qualified personnel. The fringe 
benefit (F/B) rate, in particular, is very 
close to the mean F/B rate of die 
numerous contractors we reviewed 
before publication of the November 22, 
2002, proposed rule, to validate the A-
76 Transmittal Memorandum. Although 
the 29.7 percent F/B rate is based on the 
2000 OMB guidance, we have applied it 
to a higher base figure and see no reason 
to adjust it further. The $28,727 salary 
estimate represents a mid-level GS-5 
secretary salary in 2002, which we 
believe is a fair and accurate 
comparison to the skill level necessary 
to process medical record photocopying 
requests. 
The estimated number of pages has 
remained constant since the October 20, 
1992, regulation was published. 
Although the commenter may be correct 
diat HIPAA privacy requirements will 
modestly reduce the maximum number 
of pages an operator or technician can 
copy per year, it is still too soon to 
calculate the exact effect of that 
legislation. Further, we believe that 
increases in the speed and simplicity of 
reproduction hardware over the last 10 
years may offset any decreases in 
volume resulting from HIPAA. 
The comment that the cost of supplies 
to non-governmental organizations 
exceeds the GSA catalogue price may be 
valid. However, the GSA price provides 
a solid benchmark that does not vary 
widely by vendor or product quality. 
Further, our proposed overall 
reimbursement rate per page amounts to 
a 7 percent annual increase over the 10 
years since publication of the previous 
rule. This is approximately twice the 
inflation index rate and adequately 
compensates for any modest differences 
between die government and private-
sector costs of supplies. 
We believe the suggestion to include 
a maximum 5-year interval between 
review periods has some merit but may 
be unnecessary. By eliminating the need 
for notice and comment rulemaking, it 
becomes unlikely that any future rate 
adjustment will take longer than 5 years 
and potentially could be more frequent. 
IV. Provisions of the Final Regulations 
This final rule incorporates the 
provisions of the proposed rule with 
only one minor change. We have 
deleted the proposed revision of 
§476.78(b)(4), thus leaving that section 
unchanged from the existing text. The 
proposed amendment, replacing 
"hospital" with "provider," had an 
unintended consequence of appearing to 
extend the requirement to provide QIOs 
with discharge notices from hospitals to 
other inpatient providers. That is 
neither the purpose nor the intent of 
this final rule. 
V. Collection of Information 
Requirements 
Under the Paperwork Reduction Act 
(PRA) of 1995, agencies are required to 
provide 60-day notice in the Federal 
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ister and solicit public comment 
)re a collection of information 
lirement is submitted to the Office of 
lagement and Budget (OMB) for 
ew and approval. In order to fairly 
luate whether an information 
ection should be approved, section 
6(c)(2)(A) ofthePRA of 1995 
lires that we solicit comment on the 
owing issues: 
Whether the information collection 
ecessary and useful to carry out the 
per functions of the agency; 
The accuracy of the agency's 
mate of the information collection 
den; 
The quality, utility, and clarity of 
information to be collected; and 
Recommendations to minimize the 
irmation collection burden on the 
cted public, including automated 
ection techniques, 
ection 476.78 of this regulation 
tains information collection 
lirements. In summary, §476.78 
lires providers to submit 
irmation to the QIO during the 
duct of a QIO review. Because this 
irmation is collected during the 
duct of an audit, investigation, and/ 
n administrative action, we believe 
;e collection requirements are not 
ject to the PRA as stipulated under 
7R 1320.4. 
Regulatory Impact 
Je have examined the impacts of this 
• as required by Executive Order 
66 (September 1993, Regulatory 
ming and Review), the Regulatory 
cibility Act (RFA) (September 16, 
0, Pub. L, 96-354), section 1102(b) of 
Social Security Act, the Unfunded 
idates Reform Act of 1995 (Pub. L. 
-4), and Executive Order 13132. 
xecutive Order 12866 (as amended 
Executive Order 13258, which 
ely reassigns responsibility of 
les) directs agencies to assess all 
s and benefits of available regulatory 
rnatives and when regulation is 
essary, to select regulatory 
roaches that maximize net benefits 
hiding potential economic, 
ironmental, public health and safety 
cts, distributive impacts, and 
ity). A regulatory impact analysis 
\) must be prepared for rules that 
stitute significant regulatory action, 
uding rules that have an economic 
ct of $100 million or more annually, 
s final rule is not a major rule in 
is of the aggregate costs involved, 
he 53 separate QIO contracts are 
irded on a staggered 3-year basis, 
rent sixth scope of work contracts 
vide photocopy reimbursement costs 
cents per page. The total dollars 
geted were $8.6 million per year and 
the 3-year costs were $25.9 million. We 
estimate by the time this final regulation 
is published, 19 QIOs will have 
completed their sixth round contracts, 
and the other 34 will have less than 153 
months (combined) out of a total of 636 
months (for all 53 QIOs) remaining in 
the final year of their sixth round 
contracts. This translates to 24 percent 
of the final sixth round year. As such, 
we project this regulation will increase 
the costs in the last (that is, current) 
year of the sixth scope of work by $1,5 
million above the previous budgeted 
level of $8.6 million, to a total of $10.1 
million. However, in future years— 
based on the full 12 months and all 53 
QIOs under contract—the increase will 
be nearly $6.2 million annually. 
Thus, we have determined that this 
final rule is not a major rule with 
economically significant effects because 
it will not result in increases in total 
expenditures of $100 million or more 
per year. 
The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses. For purposes of the RFA, 
small entities include small businesses, 
nonprofit organizations, and small 
governmental jurisdictions. Most 
hospitals and most other providers and 
suppliers are small entities, either by 
nonprofit status or by having revenues 
of $6 million to $29 million or less 
annually (see 65 FR 69432). Individuals 
and States are not included in the 
definition of a small entity. 
We generally prepare a regulatory 
flexibility analysis that is consistent 
with the RFA unless we certify that a 
rule will not have a significant impact 
on a substantial number of small 
entities. We have not prepared an 
analysis for the RFA because we have 
determined, and certify, that this final 
rule will have no significant economic 
impact on small entities. The regulation 
will not impose any economic or 
operational regulatory burdens on small 
entities. The regulation will only assist 
providers in performing the tasks 
required under the QIO program sixth 
scope of work, by increasing the 
reimbursement for providing copies of 
documents to the QIOs. 
Section 1102(b) of the Act requires us 
to prepare a regulatory impact analysis 
if a rule may have a significant impact 
on the operations of a substantial 
number of small rural hospitals. This 
analysis must conform to the provisions 
of section 604 of the RFA. For purposes 
of section 1102(b) of the Act, we define 
a small rural hospital as a hospital that 
is located outside of a Metropolitan 
Statistical Area and has fewer than 100 
beds. We have not prepared an analysis 
for section 1102(b) of the Act because 
we have determined that this final 
regulation will not have a significant 
impact on the operations of small rural 
hospitals for the reasons stated above in 
our discussion of the RFA. 
Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies prepare an 
assessment of anticipated costs and 
benefits before issuing any rule that may 
result in an expenditure in any 1 year 
by State, local, or tribal governments, in 
the aggregate, or by the private sector, of 
$110 million or more. We have 
determined that this final rule will not 
result in such an expenditure. Rather, 
the final rule will benefit providers by 
increasing the photocopy 
reimbursement rate. 
Administrative practice and 
procedure, Health facilities, Medicare, 
Puerto Rico, Reporting and 
recordkeeping requirements. 
Health facilities, Kidney diseases, 
Medicare, Puerto Rico, Reporting and 
recordkeeping requirements. 
Grant prog rams-health, Health care, 
Health facilities, Health professions, 
Quality Improvement Organizations 
(QIO), Reporting and record keeping 
requirements. 
Health facilities, Health professions, 
Medicare, Reporting and recordkeeping 
requirements. 
• For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services is amending 42 CFR 
chapter IV as follows: 
Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a rule 
that imposes substantial direct 
compliance costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
We have reviewed this final rule under 
the threshold criteria of Executive Order 
13132 and have determined that it will 
not have a substantial direct effect on 
the rights, roles, and responsibilities of 
States or local governments. 
In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the Office of 
Management and Budget. 
List of Subjects 
42 CFR Part 412 
42 CFR Part 413 
42 CFR Part 476 
42 CFR Part 484 
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PART 412—PROSPECTIVE PAYMENT 
SYSTEMS FOR INPATIENT HOSPITAL 
SERVICES 
Subpart H—Payment to Hospitals 
Under the Prospective Payment 
Systems 
B 1. The authority citation for part 412 
continues to read as follows: 
Authority: Sees. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
I395hh). 
B 2. In §412.115, revise paragraph (c)to 
read as follows: 
§ 412.115 Additional payments. 
* * * * * 
(c) QIO photocopy and mailing costs. 
An additional payment is made to a 
hospital in accordance with § 476.78 of 
this chapter for the costs of 
photocopying and mailing medical 
records requested by a QIO. 
PART 413—PRINCIPLES OF 
REASONABLE COST 
REIMBURSEMENT; PAYMENT FOR 
END-STAGE RENAL DISEASE 
SERVICES; PROSPECTIVELY 
DETERMINED PAYMENT RATES FOR 
SKILLED NURSING FACILITIES 
Subpart J—Prospective Payment for 
Skilled Nursing Facilities 
B 1. The authority citation for part 413 
continues to read as follows: 
Authority: Sees. 1102, 1812(d), 1814(b), 
1815,1833(a), (i), and (n), 1871, 1881, 1883, 
and 1886 of the Social Security Act (42 
U.S.C. 1302,1395d(d), 1395f(b), 13951(a), (i), 
and (n), 1395hh, 1395rr, 1395U, and 
1395ww). 
• 2. Add a new §413.355 to read as 
follows: 
§ 413.355 Additional payment: QIO 
photocopy and mailing costs. 
An additional payment is made to a 
skilled nursing facility in accordance 
with §476.78 of this chapter for the 
costs of photocopying and mailing 
medical records requested by a QIO. 
PART 476—UTILIZATION AND 
QUALITY CONTROL REVIEW 
Subpart C—Review Responsibilities of 
Quality Improvement Organizations 
(QIOs) 
General Provisions 
• 1. The authority citation for part 476 
continues to read as follows: 
Authority; Sees. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395hh). 
a 2. In §476.78, revise the introductory 
text to paragraph (b); revise paragraphs 
(b)(2), and the introductory text to 
paragraph (c); add new paragraph (c)(4); 
and revise paragraph (d) to read as 
follows: 
§476.78 Responsibilities of health care 
providers. 
* * * * * 
(b) Cooperation with QIOs. Health 
care providers that submit Medicare 
claims must cooperate in the 
assumption and conduct of QIO review. 
Providers must— 
* * * * * 
(2) Provide patient care data and other 
pertinent data to the QIO at the time the 
QIO is collecting review information 
that is required for the QIO to make its 
determinations The provider must 
photocopy and deliver to the QIO all 
required information within 30 days of 
a request. QIOs pay providers paid 
under the prospective payment system 
for the costs of photocopying records 
requested by the QIO in accordance 
with the payment rate determined under 
the methodology described in paragraph 
(c) of this section and for first class 
postage for mailing the records to the 
QIO. When the QIO does postadrnission, 
preprocedure review, the facility must 
provide the necessary information 
before the procedure is performed, 
unless it must be performed on an 
emergency basis. 
* * * * * 
(c) Photocopying reimbursement 
methodology for prospective payment 
system providers. Providers subject to 
the prospective payment system are 
paid for the photocopying costs that are 
directly attributable to the providers' 
responsibility to the QIOs to provide 
photocopies of requested provider 
records. The payment is in addition to 
payment already provided for these 
costs under other provisions of the 
Social Security Act and is based on a 
fixed amount per page as determined by 
CMS as follows: 
* * * * * 
(4) CMS will periodically review the 
photocopy reimbursement rate to ensure 
that it still accurately reflects provider 
costs. CMS will publish any changes to 
the rate in a Federal Register notice. 
(d) Appeals. Reimbursement for the 
costs of photocopying and mailing 
records for QIO review is an additional 
payment to providers under the 
prospective payment system, as 
specified in §412.115, §413.355, and 
§484.265 of this chapter. Thus, appeals 
concerning these costs are subject to the 
review process specified in part 405, 
subpart R of this chapter. 
PART 484—HOME HEALTH SERVICES 
Subpart E—Prospective Payment 
System for Home Health Agencies 
B 1. The authority citation for part 484 
continues to read as follows: 
Authority: Sees. 1102 and 1871 of the 
Social Security Act (42 U.S.C. 1302 and 
1395(hh) unless otherwise indicated. 
B 2. Add a new §484.265 to read as 
follows: 
§484.265 Addit ional payment. 
QIO photocopy and mailing costs. An 
additional payment is made to a home 
health agency in accordance with 
§ 476.78 of this chapter for the costs of 
photocopying and mailing medical 
records requested by a QIO. 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 
Dated: May 23, 2003. 
Thomas A. Scully, 
A dministra t or, Gen t erfor Medicare & 
Medicaid Services. 
Approved August 28, 2003. 
Tommy G. Thompson, 
Secretary. 
[FRDoc. 03-30096 Filed 11-28-03; 11:32 
am] 
BILLING CODE 4120-01-P 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Centers for Medicare & Medicaid 
Services 
42 CFR Part 414 
[CMS-1232-FC] 
RIN 0938-AM44 
Medicare Program; Coverage and 
Payment of Ambulance Services; 
Inflation Update for CY 2004 
AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Final rule with comment period. 
SUMMARY: This final rule provides the 
sunset date for the interim bonus 
payment for rural ambulance mileage of 
18 through 50 miles as required by the 
Medicare, Medicaid and State Child 
Health Insurance Program Benefits 
Improvement and Protection Act of 
2000 (BIPA) and provides notice of the 
annual Ambulance Inflation Factor 
(AIF) for ambulance services for 
calendar year (CY) 2004. The statute 
requires that this inflation factor be 
